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Message from the Chair

| am pleased to present the first Annual Report of the Law Society Tribunal,
which was formally established in March 2014. This report describes

the many initiatives we undertook throughout 2014 in support of the
establishment of an independent administrative tribunal within The Law
Society of Upper Canada. These initiatives are designed to enhance the
guality of the Tribunal’s work in fairly and impartially processing, hearing
and deciding the cases that come before us.

Tribunal members include benchers, who also have a role in governance

of the Law Society, and other appointees to the Tribunal who are lawyers,
paralegals and members of the public. Each panel is assigned by the Chair;
important considerations in composing panels include ensuring bencher and
lay representation and diversity in expertise and experience.

David A. Wright
Chair, Law Society Tribunal

Several types of cases are worth highlighting. Decisions on allegations of
professional misconduct connected to mortgage fraud were prominent.
Also significant were issues relating to mental health. Decisions addressed
incapacity, health as a mitigating factor in penalty and requests to order an
independent medical examination. Finally, the Tribunal’s single-adjudicator
summary hearing process dealt with many cases alleging failure to respond
to the Law Society or violations of rules relating to financial records.

We continue to develop our jurisprudence. Significant 2014 Appeal Division
decisions provided guidance on transparency of hearings (Law Society

of Upper Canada v. Xynnis, 2014 ONLSAP 9); ungovernability and the
application of progressive discipline (Law Society of Upper Canada v.
Shifman, 2014 ONLSTA 21); and standards in criminal law practice

(Law Society of Upper Canada v. Besant, 2014 ONLSTA 50).

We are committed to enhancing case management and alternative dispute
resolution in the pre-hearing process, thereby reducing hearing time and
adjournments. A small group of Tribunal members presides at pre-hearing
conferences, and meets regularly to discuss common issues and promote
consistency in approach.

This year, our staff’s reporting relationships changed: the Registrar and
Senior Counsel, who manages the Tribunal Office, now reports to the Chair.
Staff have embraced the Tribunal’s identity and put in extra effort in a year
filled with changes to their work and a busy caseload.

| have learned a great deal from the Tribunal’s stakeholders, members and
staff in my first full year as Chair. | look forward to continued input and
feedback from them, the Tribunal Committee, Convocation and the public
as we continue the process of building an independent tribunal within self-
governance of the legal and paralegal professions.
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Tribunal Evolution

A Distinct Identity

MISSION STATEMENT AND CORE VALUES

The Law Society Tribunal is an independent adjudicative tribunal within The
Law Society of Upper Canada. The Tribunal was formally established on
March 12, 2014, through implementation of the Modernizing Requlation
of the Legal Profession Act, 2013.

In recognition of the Tribunal’s distinct identity and commitment to

an enhanced tribunal process, a mission statement and core values
were created and implemented through a process of consultation with
stakeholders and members.

The Law Society Tribunal processes, hears and decides regulatory cases
about Ontario lawyers and paralegals in a manner that is fair, just and in
the public interest. The work of Tribunal members and staff is informed and
governed by this mission statement and the core values of fairness, quality,
transparency and timeliness.

TRIBUNAL TEAM

The Tribunal is made up of members and staff. Tribunal members are

the adjudicators who hear and decide cases. All are part-time, with the
exception of the Chair. There are 13 full-time staff, including the Chair, and
one part-time staff member.

Members

The Tribunal consists of a Hearing and Appeal Division. The Chair of the
Tribunal is Chair of both the Hearing and Appeal Divisions, and each
Division has a Vice-Chair. Pursuant to the Law Society Act, the Chair must
be a lawyer who is not a bencher and the Vice-Chairs must be elected
benchers.

Other tribunal members include elected and other lawyer and paralegal
benchers, lay (public) benchers appointed by the Lieutenant Governor

in Council and lawyers, paralegals and lay (public) Tribunal members
appointed by Convocation on recommendation of the Chair. Public
members must also be approved by the Attorney General for Ontario.
Currently, there are 81 members of the Tribunal in addition to the Chair and
Vice-Chairs. All Tribunal members are members of the Hearing Division.
Twenty Tribunal members are also members of the Appeal Division. The
Chair is appointed for a four-year term, and Vice-Chairs and members are
appointed for terms of up to two years.

Members sit in panels of one, three or five to hear and decide cases. Panels
are composed by the Chair in accordance with the requirements set out in
Ontario Regulation 167/07.

Tribunal Office

The Tribunal Office is led by the Registrar and Senior Counsel, who reports
to the Chair. Tribunal Office staff support the adjudicative work of the
Tribunal by coordinating file management, scheduling hearings, releasing
orders and reasons and providing support at hearings.

Tribunal Committee

The Tribunal Committee is a standing committee of Convocation. Its
mandate is to develop for Convocation’s approval, in conjunction with

the Chair, policy options on all matters relating to the Tribunal, including
practice directions, the Adjudicator Code of Conduct, publication protocols
for tribunal decisions, Tribunal member professional development and rules
of practice and procedure.
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http://www.e-laws.gov.on.ca/html/source/statutes/english/2013/elaws_src_s13017_e.htm
http://www.e-laws.gov.on.ca/html/source/statutes/english/2013/elaws_src_s13017_e.htm
http://lawsocietytribunal.ca/Pages/Mainpage.aspx#112
http://www.e-laws.gov.on.ca/html/statutes/english/elaws_statutes_90l08_e.htm
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TRIBUNAL STRUCTURE

Tribunal Members

Linda R. Rothstein
Vice-Chair, Hearing Division

Mark Sandler

Vice-Chair, Appeal Division
Elected Lawyer Benchers (33)
Elected Paralegal Benchers (3)
Lay (public) Benchers (7)

Ex Officio Benchers/
Former Treasurers (17)

Lawyer Appointees (13)
Paralegal Appointees (5)
Public Appointees (10)

Chair
David A. Wright

Executive Assistant to Chair

Senior Counsel

Tribunal Office

Grace Knakowski
Registrar and Senior Counsel

Administrator

Bilingual Clerk to Tribunal (2)
Clerk to Tribunal (3)

Counsel

Hearings Coordinator

Publications Counsel (2)

Tribunal Committee

Raj Anand
Chair

Janet A. Leiper
Vice-Chair

Committee Members (12)
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Tribunal Advancement

The Law Society Tribunal is committed to continuous improvement and
advancement. As part of this commitment, a detailed Tribunal member
position description and formal performance development process for
members have been approved by Convocation and implemented.

APPOINTMENT AND REAPPOINTMENT PROCESS

Members are appointed and reappointed to the Tribunal by Convocation
on recommendation of the Chair. Benchers are eligible to be appointed to
an initial term by virtue of their position. Other members are appointed
following a competitive process and must have adjudicative experience.
Tribunal members must adhere to the Law Society Tribunal Adjudicator
Code of Conduct and demonstrate many aptitudes, including:

¢ Knowledge of administrative law, legislation and rules

e Commitment to procedurally fair and transparent hearings

¢ Production of quality jurisprudence

¢ Collegiality and self-reflection

e Continuous development through education of adjudicative skills and
knowledge of issues before the Tribunal

RECRUITMENT

In 2014, the Law Society Tribunal initiated two separate competitive
processes to recruit public and lawyer appointee members. As a result of
these competitions, five public and four lawyer appointees were added
to the Tribunal. The addition of these members strengthens the Tribunal’s
ability to conduct French language hearings and increases the diversity of
expertise and experience among Tribunal members.

ORIENTATION AND EDUCATION

All new Tribunal members attend a multi-day orientation. Continuing
education is offered to members and staff throughout the year, and
attendance at two half-day sessions is mandatory for all members. This

year’s sessions focused on evidence, the role of the adjudicator and reason

writing.

Outreach

STAKEHOLDER INPUT

The new Chair’s Practice Roundtable has given Tribunal stakeholders

a collegial forum in which to comment on the work of the Tribunal. The
Chair’s Practice Roundtable is comprised of duty counsel who regularly
assist lawyers and paralegals at the Tribunal and individuals who regularly
represent lawyers and paralegals or The Law Society of Upper Canada
before the Tribunal.

The Chair's Practice Roundtable also provides an effective channel for the
Tribunal to share and receive comment on developments and proposals
about its processes.

Lawyers, paralegals and members of the public can receive email updates
and consultation documents from the Tribunal by asking to be included on
the Tribunal’s Stakeholder’s List.

REGULATORY AND ADMINISTRATIVE JUSTICE COMMUNITY

The Law Society Tribunal continues to establish its new identity within
the regulatory and administrative justice community through the Chair’s
speaking engagements at conferences and events, including:

e (Canadian Institute for the Administration of Justice Conference —
Advanced Judicial Seminar on Administrative Law

e Federation of Law Societies of Canada — The Law Society of Upper
Canada’s Independent Tribunal Model

e The Society of Ontario Adjudicators and Regulators and Osgoode
Professional Development — Ethics of Alternative Dispute Resolution in
Administrative Justice
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Tribunal Operations

Core Values

. We will be fair and impartial in'our processes
_ and proceedings, treating all with respect,

courtesy and dignity.

Fairness - Legislative Amendments

To create the Law Society Tribunal, the Law Society Act,
By-Law 3, Ontario Regulation 167/07 and the Rules of
Practice and Procedure were amended.

More recently, the Rules of Practice and Procedure were
amended to require a lawyer, paralegal or lawyer or
paralegal applicant involved in a Tribunal proceeding to
prepare a pre-hearing conference (PHC) memorandum.
Previously, only the Law Society was required to do so.
Requiring both parties to prepare a PHC memorandum
gives equal opportunity to state a position and promotes
more detailed discussions at the PHC.
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We strive for excellence, acting with dedication
and professionalism. We aim for continuous
improvement, valuing diverse perspectives. We

commit to an atmosphere that enables all to
perform at their best.

Quality - Case Management System

Work is underway, together with the Law Society’s
Project Management Office, to create a new electronic
case management system to facilitate the filing of
documents and the work of Tribunal members and staff,
and to easily generate statistics about the Tribunal’s
work. The Tribunal’s new case management system is
being built within SharePoint to capitalize on The Law
Society of Upper Canada’s decision to move to this
platform across the organization.
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We will act in a manner that bears the closest
—|_ R A N S PA R E N CY scrutiny. Our decisions, rules, processes and

policies will be available to licensees and the

public, accessible and easily understandable.

e
S

B

Transparency - Website and Law Society Tribunal Identity

The Law Society Tribunal website was created and
launched on March 12, 2014. Internet presence through
an independent website has dramatically increased the
profile and transparency of the Tribunal. It allows for ease
of access to Tribunal information by the public, media
and parties. The website contains a wealth of information
about the Tribunal and its activities.

A unigue Law Society Tribunal identity was enhanced
with the design of a logo and stationery allowing
lawyers, paralegals, the public and the media to visualize
the Tribunal’s independence within The Law Society of
Upper Canada. This has assisted in educating parties
and stakeholders about the distinction between the
Law Society Tribunal and The Law Society of Upper
Canada’s Professional Regulation Division while
emphasizing the Tribunal’s independence and neutrality.
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TIMELINESS

Timeliness - New Scheduling Process

On May 2, 2014, the Law Society Tribunal initiated a
new scheduling process. The new scheduling process
maximizes hearing date options and provides parties
with exact hearing dates, as opposed to a range of dates
as was the former practice. Certainty of hearing dates
promotes timely scheduling and translates into cost
savings for parties as representatives are only required to
attend on actual hearing dates.
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We are guided by the importance of timely
resolution of all matters. We will schedule
hearing and continuation dates expeditiously
and complete written reasons promptly.
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The Law Society Tribunal’s 2014 statistics may be found here.

HEARING AND APPEAL FILES OPENED IN 2014 HEARING AND APPEAL FILES OPENED BY YEAR
| Lawyers | Hearing
| Paralegals | Appeal
200 —
Hearing Files
150
100 —
Appeal Files >0
Ee——— el
0 30 60 90 120 0 2012 2013 2014

Statistical Highlights and Trends

FILES OPENED
The Law Society Tribunal continued to administer a very busy caseload in 2014. While fewer originating processes were filed with
the Tribunal than the year before, the overall work of the Tribunal remained steady as more files were closed by the Tribunal than
in 2013. The Tribunal Office received 125 notices of application or referral for hearing and motions for interlocutory suspension
or practice restriction to be considered by the Hearing Division, compared to 159 filings in 2013, a 21% decrease. The Tribunal
Office also received 23 notices of appeal to be considered by the Appeal Division compared to 20 filings in 2013, a 15% increase.
The total number of filings in 2014 is similar to that of 2012 filings.
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Tribunal Metrics

The Law Society Tribunal’s 2014 statistics may be found here.

HEARING AND APPEAL FILES CLOSED IN 2014 HEARING AND APPEAL FILES CLOSED BY YEAR
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200

Hearing Files
150 - /
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FILES CLOSED

In 2014, the Tribunal closed 152 files that were before the Hearing Division compared to 134 closed files in 2013, a 13% increase.
The Tribunal also closed 28 files that were before the Appeal Division compared to 22 closed files in 2013, a 27% increase.
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OPEN FILES BY AGE

At year-end 2014, the Tribunal’s open or active file inventory of 152 files may be sorted by age as:
0 to 6 months - 64 files (42%), 7 to 18 months - 60 files (40%), 19 to 24 months - 17 files (11%) and over 24 months - 11 files (7%).

Almost half of the Tribunal’s open or active inventory at 2014 year-end is less than six months old and 82% of the Tribunal’s
open or active inventory is less than 18 months old. These figures are identical to year-end 2013 figures and improve on

2012 percentages of 33% and 76%, respectively. At 2014 year-end, only 7% of open or active files were over 24 months old,
compared to 13% in 2013 and 16% in 2012.

NUMBER OF FILES AND FREQUENCY BEFORE THE TRIBUNAL

Case management and adjudication activity before the Tribunal remained high in 2014. The proceeding management conference
considered 144 files and the Hearing Division considered 190 files in 2014. The appeal management conference considered
15 files and the Appeal Division considered 26 files.

TOTAL HEARINGS SCHEDULED AND VACATED

In 2014, hearings were scheduled on 96% of all available calendar days. A total of 450 single-day or multiple day hearing blocks
were scheduled before the Hearing and Appeal Divisions. Of these, 407 were for Hearing Division hearings and 43 were for
Appeal Division hearings. Of the 407 Hearing Division blocks scheduled, 17% were vacated which is an improvement from the
23% and 22% of vacated hearings in 2013 and 2012, respectively. The Appeal Division experienced the same improvement

as only 12% of blocks scheduled were vacated, compared to 16% in 2013 and 13% in 2012. The decrease in adjournments is
likely due to an emphasis on more active pre-hearing case management and more consistent application and awareness of the
Tribunal’s practice direction for adjournment requests.

TRIBUNAL REASONS PRODUCED AND PUBLISHED

In 2014, 183 written reasons were produced, an increase of 29% from 2013 and 27% from 2012. Tribunal written and oral
reasons continue to be published on The Canadian Legal Information Institute website to ensure that Law Society Tribunal
jurisprudence is available to licensees and the public in an accessible format that may be researched.

]
Law Society Tribunal 2 01 4
l Tribunal du Barreau
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TAB 5.5
Tribunal Model Three Year Review

Input Summaries

Meeting with Tribunal Chair’s Roundtable: September 22, 2015

Roundtable Participants:
Blair Bowen, Grace Knakowski, Nadia Liva, Leslie Maunder, Deborah McPhadden, Marcy
Segal, Danielle Smith, lan R. Smith, Glenn M. Stuart, William Trudell, David Wright

Working Group Members: Raj Anand, Marion Boyd, Cathy Corsetti, Barb Murchie

Staff: Sophia Sperdakos

e Consider an increase in educational opportunities to educate the profession on what the
Tribunal does — piggy back onto other events e.g. Advocates Society dinners, OBA,
CLA: take 10 or 15 minutes to talk about the Tribunal — commitment to transparency,
fairness. Currently counsel has to explain the process, structure, etc. to clients who don’t
understand; consider interview with David Wright for newspapers (e.g. Toronto Star) so
more than just discipline side being reported in media

¢ Potential for CPD program on becoming a Duty Counsel (DC) for the Law Society
Tribunal (this would need to be coordinated with a greater interest in expanding the DC
program.)

e There was an extensive discussion about the DC issue:

@)

Is the DC program within Tribunal mandate — consensus that the DC issues
contributes to the perception of fairness — access to DC earlier particularly
important given the increasing importance put on proceeding management
conferences (PMC) and pre-hearing conferences (PHC).

There seems to be a logjam around enlarging the program — need to better
involve the Advocates’ Society and other groups perhaps; need advertising for
volunteers, followed by training; better call back to those who wish to volunteer
through Advocates’ Society.

It was noted that David Wright has worked very hard to try to expand — Tribunal
should not be tarred with brush of any criticism but the Law Society as a whole
may need to deal with issue.

Other perspective expressed was that for complainants and the public at large
who can'’t afford counsel, does pushing increase to DC program for licensees
appear to be a conflict?

There was mention of a “public defender” system.

There was mention that Law Society discipline counsel go out of their way to
assist DC and un-represented.

Need for amicus on occasion — is there a way to address?

Protecting the public doesn’t just mean punishing lawyers. Need to address
mental health issues in multiple ways to protect the system.
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e Other points made respecting continuing improvements to the model’s implementation:

o

Add more information, easily accessible on the website respecting the process
and specifics aspects for use of complainants, licensees etc. (e.g. how is
privilege protected in the process?).
Provide a list of adjudicators with one paragraph biography on website.
Provide a list of lawyers prepared to speak to an unrepresented licensee for V2
hour for discipline counsel to be able to call if feel licensee could benefit.
Continue to clarify difference between what Tribunal does and what regulatory
does.
Consider recommending exit survey of licensees and complainants.
Suggestions were made for enhanced training of adjudicators:
= Evidentiary issues
= Controlling the hearing process
= Active adjudication
= Specific focus for solicitor benchers.
There was discussion of the issue of having counsel to the Tribunal.
There was discussion of the importance of panelists visibly including lay
adjudicators in any panel deliberation in front of the parties; counsel have
observed lawyer/paralegal panelists not consulting the lay member. Train
adjudicators on that point.
Security for costs issue was discussed.
There was support among the counsel for developments at PHC — more active
adjudication there:
= Important be consistent.
= Important to have an adjudicator willing to “roll up sleeves” and work with
the parties.
= Essential to have DC present.
= Write the endorsement in the room with parties there so clear everyone
agrees.
= If active PHC process then workable to adjourn for additional material and
have a second appearance; as long as process is meaningful multiple
sessions not a problem.
= There is incentive to bring clients to the conference, if a meaningful
process.
= Consider discussing costs issues at PHC.

There was discussion about whether and how to consult with affected licensees
on the Review:

= Expressed concern about viability of direct survey or questioning.
Suggest do through counsel.
This way licensee not identified.
Ask duty counsel too.
e.g. re: questions

e something on duty counsel

e Was the tribunal helpful?

¢ Did the Tribunal/adjudicators hear you?
Non-bencher adjudicators are generally excellent.
Some concern about inherent conflict between benchers as policy makers and
adjudicators.
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o Some comment about whether appropriate that adjudicators sit on both Hearing
Division and Appeal Division, but most thought it was fine.

o The process at Tribunal is night and day different from criminal courts —
transparent, authentic, professional and understanding.

o What is being done here is unbelievable. There is respect for licensees and for
counsel.

o New premises excellent — access to counter for licensees; licensees happy not to
have to go into Osgoode.

o Overall consensus model is a significant improvement; David Wright doing
excellent job.

Meeting with Treasurer’s Liaison Group: November 2, 2015

The Treasurer’s Liaison Group was provided with a memorandum from the Chair of the Three-
Year Review Working Group setting out the purpose and nature of the review and the areas on
which their input is being sought.

Approximately 19 legal organizations were represented at the meeting.

The Working Group Chair gave a brief overview to the establishment of the Tribunal and the
nature of the review and the input it is seeking.

There was a brief discussion, with few comments. The representatives were offered the
opportunity to provide written comments if they wish to do so. The comments were requested
for early December but in any event by the end of December 2015. More specifically, it was
suggested that if the representatives’ constituencies have any input on the new model or
changes that have been observed since the model has been in place, this would be helpful.

The Chair of the Tribunal, David Wright, was asked to describe the new Tribunal premises and
some of the advantages.

There was also some brief discussion about the role for duty counsel and the importance of
more people participating.

There was a brief mention of where the Law Society’s work on mental health and on racialized
licensees may intersect with Tribunal issues.

Meetings with Committees: November 2015
Paralegal Standing Committee (PSC)

e The PSC Chair commented on the benefits of the new Tribunal offices — functional,
separation from discipline, ongoing use of technology, independence noted.

e There was a comment about the division of appointment to panels between bencher and
appointed adjudicators — if there are benchers who can be used is that not more
financially appropriate given the 26 free days benchers contribute — are we maximizing
our resources effectively?
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It was noted in response that the Tribunal is very large (92 people) with more active
benchers than previously and the workload is somewhat less than it has been in the
past. In fact the majority of hearings days are still done by benchers who bring the
perspective of their policy awareness to the adjudication issues. The appointed
adjudicators also bring expertise in certain areas. New benchers have now completed
their training and are being scheduled to sit on hearings. The issue of not being
scheduled enough is raised equally by bencher and appointed adjudicators. For all it is
important to note that the Tribunal is structured as a part-time adjudicator model.

There was one comment about the new scheduling system and whether it works for
those in litigation practices.

There was a question about what prevents paralegals sitting on lawyer hearings. This is

not an issue within the mandate of the three year review, but it was noted that paralegals
can and have sat on such hearings and that O. Regulation 167/07 allows for this. This is
part of the overall scheduling process that the Tribunal Chair is responsible for.

There was one comment about whether there is an inherent conflict in the Tribunal Chair
sitting on a hearing and then choosing those who would sit on the Appeal. It was pointed
out that this does not happen. In the case of the Chair having a conflict because of
having sat on a hearing, the Vice-Chair of the Appeal Division (who is a bencher) would
assign the Appeal panel. It was noted that it is important for the Tribunal Chair to sit on
hearings to be able to consider first hand Tribunal work, processes, technology, quality,
etc. The Tribunal Chair also has availability to sit on longer hearings.

Audit and Finance

The Committee discussed how the issue of the model’s cost-effectiveness might be
addressed for the progress report. There was discussion about issues raised in the June
2012 Report, such as the possible eventual elimination of the Appeal Division, reduced
time for writing reasons as training improved and more efficient and shorter hearings.

It was noted that the issue of data and statistics is a complex one because raw numbers
do not take account of,
o different calculations for bencher and appointed adjudicators and whether this
makes sense (26 days);
o the protocol, which has been introduced as part of the goal for enhanced quality,
that there be written reasons in most cases;
o the introduction of colleague/peer review;
o more PHCs;
o the policy decision that balances bencher/appointed adjudicators and
Toronto/rest of the province appointments;
o the June 2012 report emphasis that savings might be longer term (e.g.
elimination of Appeal Division) — too soon to evaluate; and
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o the difficulty the Tribunal Chair has in assessing overall costs of the Tribunal
because he is not responsible for bencher remuneration/expenses. His budget
includes only appointed adjudicators.

Moreover data is not currently collected in a way that allows for effective calculation.

A committee member pointed out that the main reason for the 2012 Report was quality
and training. The financial information is relevant but should not guide the review, which
is to consider qualitative issues.

A question was asked whether the Tribunal premises move came in on budget — cost
benefit analysis of move. This is not something the working group would know. This is
within the Audit and Finance Committee’s mandate.

The Committee was advised of the positive feedback from the Tribunal Chair’s Practice
Roundtable on the move.

Professional Regulation Committee (PRC)

There was some discussion of whether there was data around the improvement of
hearing results that might make the Appeal Division unnecessary. There was discussion
that it is too early to be able to properly assess this, given that the model is only 18
months into implementation. It was also discussed that there may be other reasons why
the Appeal Division remains important. One committee member suggested it assists in
the development of jurisprudence.

One member noted the value of the peer review process for reasons and the positive
impact on quality.

There was some discussion about the size of the Tribunal and that there are too many
people. One PRC member said this means benchers won’t get experience. There were
some comments that the Chair picks panels differently than was done in the past when
benchers used to schedule themselves. A question was raised whether there is the
intention to ultimately eliminate benchers from the Tribunal.

It was made clear that there is no such intention and that the ratio of bencher to
appointed adjudicators reflects that. The scheduling approach currently in place reflects
the June 2012 report philosophy that the Tribunal Chair would assign panels with a view
to balancing a variety of factors, including the requirements of O. Reg 167/07,
benchers/appointed adjudicators, substantive expertise, in and out of Toronto. The old
scheduling system did not serve the goals/purpose of the June 2012 Report.

A comment was made that the appointment of lay members who are professional
adjudicators affects the nature of the “lay” bencher perspective. Further on this, another
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comment suggested that the lay panelist is the voice of the complainant and trained
adjudicators may not provide this. It is not important for lay panelist to weigh evidence as
those legally trained can do that. There was disagreement on this point, it being felt that
it is very important for the lay panelist to also weigh evidence. The view was expressed
that lay people bring a healthy dose of common sense and we need to be careful not to
lose that. Another view was expressed that the lay appointee is not there for the
individual complainant but rather for the public interest whether lay bencher or lay
appointee. It was also noted that every adjudicator has the same job description. A
comment was made that perhaps the description should be different.

A question was asked about how input from counsel appearing before the Tribunal as
representatives was being obtained. The committee was advised of the Practice
Roundtable and the letter to counsel seeking input from those who have acted or
appeared on two or more matters in that last 18 months and requesting any comments
they might obtain from their clients, as well.

There were comments in favour of the Tribunal new premises, adjudicator training and
peer review in reason writing.

There was one comment about the role of the Tribunal Chair. It was expressed that he is
doing an excellent job, but is there a check and balance for the position to ensure the
process is fair? The response was to remember that in terms of adjudication the Chair is
independent and intended to be so. There was one comment that there should be term
limits on the Chair’s position.

Equity and Aboriginal Issues Committee

One Committee member commented that those who work with the model feel it is good
— quality and consistency and education all good.

Equity Advisory Group

There was a comment about whether the scope of review was to take into account
equity and diversity issues, including on composition of panels and handling of cases.

Summary of Comments from Two Adjudicators: November 2015

Adjudicator 1

1.

Rules of Practice and procedure should not be influenced by the Tribunal - Convocation
should approve.

Mental Health Issues — Too many people are using mental health as an excuse;
discipline counsel are too lenient on return to practice element — becomes joint
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submission — if it has affected the practice it is going to take more than 3 or 4 months to
recover from that.

3. Lay adjudicators should represent the broader spectrum of the public. They don’t require
adjudicative experience — don’t need definite experience on tribunals; should be
intelligent, interested people.

4. Self-represented licensees should be accompanied by duty counsel. It would help to
have a more extensive roster of names so there would be sufficient people to go to when
needed.

5. The Tribunal Chair should not be overtaxed by having to sit on too many hearings in
order to save money. The position has many responsibilities and that should be kept in
mind if in fact finances is one of the reasons for him to sit.

6. It should perhaps be suggested to the Ministry of the Attorney General that when setting
out the experience factors to be taken into account when appointing lay benchers,
adjudicative experience should be listed.

7. There needs to be better guidance for panels on assessing whether a person is a
qualified “expert.” The panel does not have the wherewithal to make that determination
based on a resume. Could there not be a panel of names of those that have received the
“seal of approval” to appear as a witness?

8. Too great a tendency to use joint submissions — not preferred over submissions to the
panel. Joint submissions are more prominent than ever.

9. It would be helpful to have more information on panel members with whom one is sitting
than their name and email address.

Adjudicator 2

Appointed members seem to be more concerned than they ought to be with writing reasons that
are appeal-proof rather than figuring out what is right. Their previous experience on other
Boards is thus not helpful.

Summary of Input from one Legal Representative

The new model represents a significant improvement from the old in respect of
presenting a Tribunal that is independent and separate from the Law Society. Many
unrepresented licensees have commented that they perceived the relationship between
the Tribunal and the discipline stream of the Law Society to be too close. Such
perception negatively affects the ability of the Tribunal to conduct its work in a fair and
unbiased manner. The fact that the Tribunal now has its own website, an independent
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Chair and a new location for hearings importantly gives the appearance of independence
and impartiality.

e The ability to conduct a PMC and a hearing by teleconference is effectively utilizing
available technology. It also recognizes the financial and time constraints on some
licensees who would otherwise be unable to travel to Toronto to participate in such
procedures.

o As for the model’s use of processes that are transparent, frankly haven’t notice a
material difference since prior to the implementation of the new Tribunal model.
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