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EXECUTIVE SUMMARY
On June 28, 2012 Convocation approved the Tribunal Committee’s Hearings Process Report
(“June 2012 Report”) that established a new Tribunal model with an independent Chair. The
model was designed to provide a framework whose component parts contribute to the fulfilment
of Convocation’s 2011-2015 strategic priorities for hearing process reform. The model is
focused on leadership, transparency, quality adjudication and availability, objective criteria for
appointment and evaluation, and cost effectiveness.
Pursuant to the June 2012 Report the Tribunal Committee (the “Committee”) is required to provide a
report to Convocation in early 2016 on the model’s implementation. By including a review
component in the 2012 Report, the Committee provided for monitoring of the model’s
implementation in accordance with stated goals. This was important as the model, although building
on Tribunal improvements, also represented a new direction. The June 2012 Report represented a
conscious Convocation policy shift. Its implementation would begin with the appointment of the
Tribunal Chair and continue incrementally as building blocks for the reform were established
and added to on an ongoing basis.
The Committee, with the assistance of a working group of Raj Anand (Chair), Marion Boyd, Cathy
Corsetti and Barbara Murchie, has now completed the three-year review and is providing this
information Report on the ongoing implementation of the Tribunal model to date. Since the review of
the model was directed to take place while implementation is ongoing, and the model has only been
in operation for approximately 18 months, the review is best characterized as a progress report,
considering whether and how the model’s implementation is reflecting the goals Convocation
approved.
In 2012 Convocation took significant steps to “…enhance the Law Society’s commitment to a
hearing process that is transparent, fair and effective for both the public and affected
licensees…central to the Law Society’s proper discharge of its adjudicative responsibility.” The
implementation reflects these goals and should continue along the path toward them. The
Committee is satisfied, from the feedback it has received and from its own analysis, that the direction
the Law Society approved in June 2012 is in the public interest and meaningfully promotes a fair
process for licensees and licensee applicants involved with it. The model is being thoughtfully and
carefully implemented to reflect the goals Convocation established and is being received positively.
The activities undertaken to date support the key components of the model for (i) a Tribunal that is
separate from the investigations and disciplinary functions of the Law Society, (ii) adjudicative
excellence, and (iii) enhanced Tribunal processes. The model’s development has so far followed a
transparent, methodical and considered path of implementation.
The Committee and the Tribunal Chair have identified ongoing steps and processes to further reflect
Convocation’s direction, as well as information that may further enhance the measurement of the
Tribunal’s success, which the Committee discusses in this Report. The Committee will continue to
engage in ongoing monitoring of the Tribunal, in discussion with the Tribunal Chair and, where
appropriate, with Convocation’s involvement, in keeping with its policy role.
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THE REPORT
I. INTRODUCTION AND BACKGROUND
(a) Overview to the Hearings Process Report
1. The Law Society’s primary responsibility as regulator of Ontario’s lawyers and paralegals
is public protection. Central to the responsibility to protect the public is a hearing process
that is fair, transparent and efficient.
2. Beginning in 1999, the Law Society began implementing a coherent operational
structure for adjudicative processes to ensure a transparent and modernized hearings
process and the separation of the tribunal administration from that of investigations and
prosecution. It also made a number of individual enhancements to the adjudicative
functions of its then Hearing and Appeal Panels directed at streamlining and enhancing
quality, fairness and consistency. It introduced improved adjudicative practices.
3. By 2010, however, what had become increasingly clear was that to carry out its
commitment to an adjudicative system that is as effective and transparent as possible,
and to continue the ongoing process of reform that the Law Society had followed over
the previous decade, it was essential to develop a more systematic and effective
structure with greater quality assurance measures for its adjudication functions.
4. In establishing its priorities for the 2011-2015 bencher term, Convocation recognized the
importance of an effective Law Society hearings process to its overall mandate and
committed itself to addressing this priority.
5. On June 28, 2012 Convocation approved the Tribunal Committee’s Hearings
Process Report (“June 2012 Report”) that established a new Tribunal model with an
independent Chair. The model was designed to provide a framework whose
component parts contribute to the fulfilment of Convocation’s priority. Focused on
leadership, transparency, quality adjudication and availability, objective criteria for
appointment and evaluation and cost effectiveness, the model was intended to enhance
the Law Society’s commitment to a hearings process that was transparent, fair and
effective for both the public and affected licensees. This was central to the Law Society’s
proper discharge of its adjudicative responsibility. The June 2012 Report is set out at
TAB 5.1: June 2012 Report.
6. The enhanced adjudicative model consisted of,
a. effective and dedicated leadership of the Tribunal through the appointment of a
non-bencher full-time lawyer Chair and two part-time bencher Vice-Chairs of the
Hearing and Appeal Divisions;
b. an adjudicator application and appointment process that continues to reflect the
regulatory role of the Law Society’s benchers in adjudication as well as a
3
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commitment to broaden its base of adjudicators to include non-bencher lawyers
and paralegals and lay/public appointees who meet the many needs of the
Tribunal;
c. the development and implementation of consistent criteria for appointment to the
Tribunal and an evaluation process for re-appointment;
d. the continuation of the Tribunal Committee (the “Committee”) as the policy
conduit by which the Committee Chair, Vice-Chairs and Committee members
facilitate and provide policy proposals to Convocation; and
e. processes to ensure timely adjudication and decision-making.
7. The Law Society Act was amended effective March 12, 2014 to create the Law Society
Tribunal. Under s. 49.20.2 of the Act, the position of Chair must be held by a nonbencher lawyer. Under ss. 49.22.1 and 49.30.1, the Vice-Chairs of the Hearing and
Appeal Divisions must be elected benchers.
(b) Requirement for a Three-Year Review
8. Pursuant to the June 2012 Report, the Tribunal Committee was required to provide a
report on the model’s implementation to Convocation by early 2016. Most reports that
propose new Law Society initiatives include such review provisions. By including a
review component in the June 2012 Report, the Tribunal Committee provided for
monitoring of the model’s implementation in accordance with stated goals. This was
important as the model, although building on Tribunal improvements, also represented a
new direction.
9. That review was to address,
a. whether and how the new model is addressing the goals and criteria set out in
paragraphs 13 and 14 of the June 2012 Report;
b. its impact on the Tribunals processes; and
c. its cost effectiveness.
10. Convocation approved a review process in January 2015, set out at TAB 5.2: Approved
Review Process, appointing a working group to assist the Tribunal Committee.
11. At the same time, the June 2012 Report clearly appreciated that implementation will take
time and that the impact of the new model would, at least in a number of the more
significant components, be measureable only in the longer term. Since the review of the
model was directed to take place while implementation was likely to be ongoing, the
review could best be characterized as a progress report focusing on whether and how
the model is addressing its goals and providing guidance on next steps and
4
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improvements to the model, if any. The review is confined to an evaluation of the
Tribunal model, rather than the discipline or any other aspect of the regulatory process.
12. In essence, the goals set out in paragraph 13 of the 2012 Report, can be summarized as
follows:
a. To continue with some of the main philosophical and practical enhancements
undertaken prior to the June 2012 Report, building on them and advancing
Tribunal reform with a focus on transparency, fairness, cost effectiveness,
separation from the discipline stream, and continuation of the role of benchers in
the adjudication process as part of an integrated regulatory model.
b. To deliver high quality administrative law decisions, measured by how they
withstand the close scrutiny that Law Society decisions receive from courts, the
public and the profession.
c. To foster high quality adjudication, including a commitment to ongoing
adjudicator education and training.
d. To develop a system that fosters and facilitates the effective use of technology in
the hearing process.
13. With the assistance of the working group, the Committee has considered and is
reporting upon the progress of the model’s implementation and next steps in that
process, with observations for ways to further that implementation.
(c)

Supporting Information

14. To ground this Report, the Committee has considered the following information:
a. June 2012 Report.
b. Tribunal Chair’s Report.
c. Law Society Tribunal 2014 Annual Report.
d. Tribunal website.
15. The Committee has also sought input from participants in the process and others
and has considered the responses it received.
(i) Tribunal Chair’s Report
16. The Approved Review Process included the following provision:
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To support the review process, the Tribunal Chair will prepare a background
report for the review process providing factual information and data addressing
the goals and criteria set out in the 2012 Report and providing such other
relevant information as he considers useful to inform the review process. This will
enable the working group and Committee to flesh out the framework and process
for the review and the ultimate report to Convocation.
17. The Tribunal Chair provided a detailed and thorough Report in September 2015, set
out at TAB 5.3: Tribunal Chair’s Report.
18. The Tribunal Chair’s Report notes the following:
8. The overarching approach to the model’s implementation has been a
commitment to carrying out the Tribunal’s statutory mandate in
accordance with the core values of fairness, quality, transparency and
timeliness. This approach flows from both the June 2012 Report and from
the Tribunal’s early development of a mission statement and four core
values.
9. This Report provides information on the activities that have been
undertaken, to date, as part of the model’s implementation. It will also
address how these activities link directly to the goals and criteria set out in
paragraphs 13 and 14 of the June 2012 Report.
10. The activities have been grouped into three categories for discussion,
with a note on which core values they address:
a.

Those directed at reflecting the Tribunal’s separation from
the investigative and disciplinary side of the Law Society’s
regulatory functions and its independence. These activities
address both fairness and transparency.

b.

Those directed at adjudicative excellence. These activities
address quality and timeliness.

c.

Those directed at enhanced Tribunal processes, including
those directed at user accessibility. These activities
address all four core values.

19. The Tribunal Chair’s Report structure has enabled the working group and the Committee
to track the implementation activities described against the review criteria and consider
whether they reflect appropriate progress of the model as intended in the June 2012
Report. As well, it has made it possible to consider next steps and further enhancements
to the model.
6
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(ii)

Law Society Tribunal 2014 Annual Report

20. In addition to requiring the three-year review of the model, the June 2012 Report
required the Tribunal Chair to provide annual reports to Convocation. As with the Law
Society’s Annual Report, the Law Society Tribunal Annual Report (“Annual Report”)
provides a useful snapshot of operations and of the connection between policy priorities
and the activities that support them. The first Annual Report, set out at TAB 5.4: Annual
Report covers the year 2014 and focuses on many of the components that underlie the
June 2012 Report recommendations, including,
a. Tribunal evolution, advancement and outreach;
b. Tribunal operations, focusing on fairness, quality, transparency and timeliness;
and
c. some statistical information.
(iii)

Tribunal Website

21. As part of the Tribunal’s evolution, it has developed its own website, which is a
developing resource for multiple users (the public, media, the administrative law
community, complainants, licensees, etc.). It is structured to enhance transparency by
providing listings of and links to scheduled hearings, orders and reasons and available
monthly dates for proceeding management conferences (“PMC”) and pre-hearing
conferences (“PHC”). It also provides information on processes and resources.
22. Consulting the website in conjunction with the Tribunal Chair’s Report and the Annual
Report has provided an extensive factual base upon which the working group and
Committee have grounded part of the analysis for the review.
II.

INPUT
23. The Approved Review Process directed the working group and the Committee to seek
focused input in keeping with the purpose, nature and scope of the review as a progress
report.1 The possible sources for input included the Chair’s Practice Roundtable,
Tribunal adjudicators, representatives who appear regularly before the Tribunal on
behalf of lawyers and paralegals, and relevant Law Society divisions and committees.
(a) Sources of Input and Summaries
24. The working group members met with individuals and groups and considered their
feedback. The following sources for input were contacted:

1

Approved Review Process, paragraph 20.
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a. Chair’s Practice Roundtable.2
b. Treasurer’s Liaison Group.3
c. Audit and Finance Committee, Equity and Aboriginal Issues Committee,
Paralegal Standing Committee and Professional Regulation Committee.4
d. Hearing and Appeal Division Adjudicators.
e. Legal representatives of paralegal and lawyer licensees who have acted or
appeared on two or more matters before the Tribunal between March 2014 and
October 2015 either as counsel of record or duty counsel. Input from licensees
subject to proceedings between March 2014 and October 2015 was sought
through their legal representatives.
25. Unlike a number of issues on which the Law Society has consulted, comment on the
new model has not been widespread. Comments on Law Society initiatives typically
reflect suggestions for change/improvement or disagreement with a direction the Law
Society has adopted. The absence of significant comment during the three-year review
may well reflect that the model is, overall, being implemented in accordance with the
goals and purpose Convocation approved in June 2012 and has not drawn concern from
those asked. It is also true, however, that there is currently no system in place for easily
collecting ongoing input from licensees and the public on the model. The Committee
comments further on this point, below.
26. There have been some very positive comments about improvements to the hearing and
pre-hearing process since the model’s introduction, as well as constructive suggestions,
particularly from the Chair’s Practice Roundtable. Overall, the feedback has reflected the
Committee’s own perception that implementation is proceeding thoughtfully, carefully
and well and in accordance with the goals Convocation set in 2012. The comments
received by the working group and the Committee were helpful and suggested possible

2

The Roundtable is composed of the following members: Tribunal Representatives: David A. Wright, Chair and
Grace Knakowski, Registrar and Senior Counsel; Individuals who regularly represent licensees and/or licensee
applicants: Nadia Liva, Barrister & Solicitor, Ian R. Smith, Fenton, Smith Barristers, William Trudell, William Trudell
Professional Corporation, Matthew Wilton, Matthew Wilton and Associates; Individuals who regularly represent
The Law Society of Upper Canada: Leslie Maunder, Discipline Counsel, Law Society, Deborah McPhadden, Acting
Senior Counsel & Manager, Discipline, Law Society, Danielle Smith, Discipline Counsel, Law Society, Glenn M.
Stuart, StuartLaw; Individuals who regularly appear as duty counsel: Blair Bowen, Fogler Rubinoff LLP,
Marcy Segal, Toronto criminal lawyer. All were present at the meeting on September 22, 2015 except Matthew
Wilton.
3
The names of the groups whose representatives attended the meeting on November 2, 2015 included the Criminal
Lawyers Association, Family Lawyers Association, Canadian Corporate Counsel Association, Toronto Lawyers
Association, Ontario Crown Attorneys’ Association, Association of the Law Officers of the Crown, The Advocates’
Society, South Asian Bar Association, Federation of Asian Canadian Lawyers, Ontario Paralegal Association, Ontario
Bar Association, Ontario Trial Lawyers Association, Association des juristes d’expression française de l’Ontario, and
County and District Law Presidents’ Association [now Federation of Ontario Law Associations].
4
The input from the committees is public.
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additions and improvements to the model’s implementation that the Committee may wish
to develop with the Tribunal Chair.
27. Summaries of the comments received from each group consulted is set out at TAB 5.5:
Summaries of Comments. The working group and Committee have considered all
comments, but have highlighted particular points in the sections that follow, some of
which have assisted the Committee in considering possible enhancements to
implementation.
(i) Tribunal Chair’s Practice Roundtable
28. The participants on the Roundtable are among those who play the most active role in the
Tribunal. They engage frequently with the new model, as they did with the previous
hearings process over a number of years, as legal representatives, duty counsel and
discipline counsel. Their insight into the implementation has been particularly helpful to
the working group and Committee, providing particularly focused feedback and
constructive suggestions. These were based on both their own experiences and their
observations and interaction with the licensees and complainants subject to the model.
Their positive response to the changes that have occurred and their enthusiastic
engagement with and continued commitment to the implementation process are
encouraging.
29. Some of the key points the representatives made about the new model were as follows:
a. The model is a significant improvement on the previous system.
b. The location of the new premises outside Osgoode is a significant improvement,
which affected licensees appreciate. Equal access to the filing “window” is an
important improvement.
c. Appointed adjudicators have added to the quality of the Tribunal process.
d. Continue enhanced use of PHCs to case manage matters.
e. Continue adjudicator education, particularly on evidentiary areas.
30. They also made valuable suggestions on additional ways to enhance the model and
Tribunal processes:
a. Consider increasing educational opportunities to educate the profession on what
the Tribunal does.
b. Provide more information on the website about the Tribunal, its processes and
about adjudicators’ backgrounds.
9
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c. Continue to engage on issues around increased duty counsel.
d. Develop an exit survey of complainants and licensees.
e. Ensure that lawyer and paralegal adjudicators actively engage and consult with
the lay adjudicator on the panel.
(ii)

Treasurer’s Liaison Group

31. Working group representatives attended a meeting of the Treasurer’s Liaison Group to
provide an overview to the three-year review. Approximately 20 legal/paralegal
organizations and associations and government representatives were at the meeting.
Prior to the meeting the Treasurer’s Liaison Group was provided with written material
relevant to the review. There were no comments about the model at the meeting.
Representatives were invited to provide written comments by December 11, 2015. No
comments were received.
(iii)

Committee Input

32. Working group representatives attended the following committee meetings for input on
the model from the committees’ perspective: Audit and Finance Committee, Equity and
Aboriginal Issues Committee, Paralegal Standing Committee and Professional
Regulation Committee. Comments received also reflected some of the members’
individual perspectives as adjudicators. Some of the comments were beyond the
mandate of the working group and Tribunal Committee to address as they are not part of
the implementation of the model. These are noted in the summaries at TAB 5.5, but may
not otherwise be reflected in this Report.
33. Some of the key points the committee members made are as follows:
a. A number of benchers supported the Tribunal’s physical relocation outside of
Osgoode Hall, the use of technology, the introduction of peer review of draft
reasons and adjudicator training.
b. A few comments related to composition of panels as between bencher and
appointed adjudicators. Interconnected with these were a few comments about
the Tribunal’s size (92 members), whether adjudicators are gaining enough
experience, whether benchers are being scheduled enough, whether paralegals
are being scheduled to sit on lawyer licensee hearings and appeals, and whether
there is an ultimate goal to eliminate benchers as adjudicators.
While some committee members asked whether too few benchers were being
scheduled, there has also been input from appointed adjudicators that they are
not being scheduled enough.

10
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Interwoven with the comments about scheduling were a few questions about
whether it is better to use more bencher adjudicators because they cost less
(unpaid for 26 days). These comments are addressed in a later section.
c. Some discussion occurred on the issue of assessing the cost effectiveness of the
model and whether it was possible to do this at this stage of the implementation
with available data. This is discussed further below, but this useful discussion
highlighted the issue of whether more systematic measures can be introduced to
better enable the gathering of such information.
d. There were a few comments on issues related to the Tribunal Chair’s role under
the model – sitting on hearings, interplay of independence of the Chair with
Convocation’s responsibility for the Tribunal and appointing panels.
e. There were a few comments on whether appointed lay adjudicators have a
different perspective than lay benchers, because in some cases they are
professional adjudicators and may not have the same kind of public perspective
as lay benchers before they began serving as adjudicators.
(iv)

Hearing and Appeal Division Adjudicators

34. Input was requested from all adjudicators. In addition to comments that were received
within the committee context, above, two adjudicators (one bencher, one lay appointee)
responded. Among their comments were a few that are beyond the mandate of the
working group and Committee to address as they are not part of the implementation of
the model. These are noted in the summaries at TAB 5.5, but are not otherwise reflected
in this Report.
35. The comments relevant to the three-year review mandate included,
a. the observation that appointed adjudicators may be focusing more on written
reasons that are appeal proof than on considering “what is right,” and thus their
previous experience on other Boards is not helpful;
b. the model’s efficiency would be assisted by the presence of duty counsel for selfrepresented licensees;
c. saving money should not be among the reasons for which the Tribunal Chair sits
on hearings; and
d. it would be helpful if brief biographical information were available about
adjudicators.

11
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(v)

Legal Representatives

36. Input was requested from the 34 legal representatives of paralegal and lawyer licensees
who have acted or appeared on two or more matters before the Tribunal, either as
counsel of record or as duty counsel, between March 2014 and October 2015.
37. The working group and Committee were also interested in the views of licensees who
have been subject to a Tribunal proceeding in the same period. To protect these
licensees’ privacy and ensure that they felt comfortable providing input, they were not
directly contacted. Instead, legal representatives were asked to add any impressions or
views they acquired from their clients.
38. One comment was received from a legal representative who acts primarily as duty
counsel. He noted the following:
From my perspective, the new model represents a significant
improvement from the old in respect of presenting a tribunal that is
independent and separate from the Law Society. Many unrepresented
licensees have commented that they perceived the relationship between
the Tribunal and the discipline stream of the Law Society to be too
close. Such perception negatively affects the ability of the Tribunal to
conduct its work in a fair and unbiased manner. The fact that the
Tribunal now has its own website, an independent chair, and a new
location for hearings importantly gives the appearance of independence
and impartiality.
In addition, the ability to conduct a proceeding management conference
(“PMC”) and a hearing by teleconference has effectively utilized
available technology. It also recognizes the financial and time
constraints on some licensees who would otherwise be unable to travel
to Toronto to participate in such procedures.
As for the model’s use of processes that are transparent, frankly I
haven’t notice a material difference since prior to the implementation of
the new Tribunal model.
39. Overall, the input the Committee received did not propose changes to the model or to
the approach being taken to implementation. Comments were more particularized and
represented a range of observations to which the Committee pays attention in the
analysis that follows. The input reflects approval of specific components of the model as
well as questions, more than judgments, about other areas. The Committee is grateful
for the guidance the input has provided.
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II.

ANALYSIS
40. The Law Society’s introduction of a new policy approach to an area of its responsibility
was an ambitious and forward-looking undertaking. In the case of the Tribunal model,
the approach was both to build upon the strengths of the previous hearing process and
to set new goals and directions. These goals and directions related to the appointment of
an independent Tribunal Chair and the more systematic approach to adjudicator
appointment, re-appointment, panel composition, adjudication and reason writing.
41. In analyzing the progress of the model’s implementation the Committee has benefited
from rereading, in particular, the Introduction and Background to the June 2012 Report
to reflect upon the reasons Convocation introduced the changes it did:
…to carry out its commitment to an adjudicative system that is as
effective and transparent as possible and to continue the ongoing
process of reform that the Law Society has followed over the last
decade, it is essential for the Law Society to develop a more
systematic and effective structure as well as greater quality assurance
measures for its adjudicative functions.5
42. At the same time, the June 2012 Report recognized the unique context of the Law
Society’s hearing process that would need to inform the new model:
The Law Society’s adjudicative process has much in common with
administrative tribunals that operate across Canada, including the
evolving requirements of administrative law as developed in
appellate jurisprudence. As a regulatory body, however, it has a
distinctive mandate and responsibilities. Accordingly, in
considering how best to advance the goals of an effective
regulatory administrative body, attention to the principles that
govern both administrative justice and professional regulation and
to the important role of benchers in the process is essential.6
43. The Tribunal Chair’s Report notes:
The overarching approach to the model’s implementation has
been a commitment to carrying out the Tribunal’s statutory
mandate in accordance with the core values of fairness, quality,
transparency and timeliness.7
44. In reporting to Convocation on the three-year review, the Committee has kept these
underlying principles in mind. For ease of Convocation’s reference and to enable cross-

5

June 2012 Report. Paragraph 10.
Ibid. Paragraph 12.
7
Tribunal Chair’s Report, paragraph 8.
6
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referencing between the Tribunal Chair’s description of the activities undertaken in the
18 months of implementation and this Report, the Committee is analyzing the
implementation under the headings used in the Tribunal Chair’s Report:
a. Activities Reflecting Law Society Tribunal Separation from Investigative and
Disciplinary Functions
b. Adjudicative Excellence
c. Enhanced Tribunal Processes
d. Cost-Effectiveness/Impact on Tribunal Processes
45. Before doing so, the Committee notes one important contextual limitation to its analysis.
It has been difficult to assess the nature of the model’s implementation from a
quantitative or statistical perspective. This is not surprising, given that the
implementation has only been underway in earnest for approximately a year and a half.
It is unreliable to try to draw conclusions about processes and procedures over such a
limited time period because patterns cannot readily be discerned. So, for example, an
attempt to link quality of adjudication to the number of appeals issued or allowed is not
useful when the sample is so small and the reasons for the number of appeals may be
related to much more than the quality of hearing panel decisions. Twenty-three appeal
files were opened in 2014 and 16 in 2015.
46. In addition, although the Tribunal has been providing quarterly statistics since 2006,
there was no analysis done as part of the June 2012 Report, or prior to the new model
being introduced, to determine what specific information should be collected to assess
issues such as cost effectiveness, quality of adjudication and other matters in the new
model.
47. In the Committee’s opinion the absence of quantitative data is not a fault of the
implementation process, but rather the reality of the challenges of beginning a new
approach. Much has been done during the past year and a half to put in place the
model’s components. Going forward, the Committee and the Tribunal Chair will consider
the type of information that will best lend itself to measurement in relevant areas to
provide some insight on issues of effectiveness. At the same time, however, the
Committee is of the view that quantitative measures can only go so far in evaluating the
model and should be considered in conjunction with qualitative measures and the
model’s goals as reflected in the June 2012 Report. There will be more discussion of this
in the sections below.

14
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ACTIVITIES REFLECTING LAW SOCIETY TRIBUNAL SEPARATION FROM
INVESTIGATIVE AND DISCIPLINARY FUNCTIONS
48. Separating the hearing process from the Law Society’s discipline stream had been part
of Convocation’s activities for 16 years. This process began with the seemingly simple
step of hearing process staff no longer sharing office space with investigations and
discipline staff within Osgoode Hall and culminated in September 2015 with the
establishment of Tribunal hearing rooms and offices in premises separate from the Law
Society.
49. While that process was an incremental one until June 2012, one of the key objectives of
the enhanced adjudicative model, was “to reflect the separation of the Tribunal from the
discipline stream of the Law Society.”
50. The June 2012 Report made it clear that this is much more than a philosophical
underpinning. It must be evidenced by practical steps that demonstrate both internally
and externally that while the Tribunal and its functions are an integral part of the Law
Society’s mandate to regulate the professions in the public interest,
a. its leadership reflects adjudicative independence in keeping with legislation and
modern administrative justice principles; and
b. in the interest of fairness and transparency, the operations of the Tribunal are
dedicated and separate from other regulatory functions and are perceived by
complainants and licensees this way.
51. The Committee has observed the activities that reflect the June 2012 Report’s focus on
adjudicative independence and are part of the Tribunal Chair’s job description. These
include the assignment of Hearing Division and Appeal Division panels, the
establishment and monitoring of adjudicative practices, adjudicator education,
participation as an adjudicator, particularly in matters involving complex or novel issues
of law and procedure, and evaluation of adjudicators for recommendations on
appointment and re-appointment.
52. Such adjudicative independence, including the responsibilities that accompany it, is a
hallmark of the model and reflects the Law Society’s recognition and adoption of a key
feature of mature public interest tribunals. As the June 2012 Report emphasized,
…the independence and effectiveness of the Tribunal is best fostered,
enhanced and implemented through the appointment of a full-time
Chair…The Committee has considered the role that Chairs play in many of
Ontario’s important administrative tribunals such as the Ontario Labour
Relations Board, the Workplace Safety and Insurance Appeals Tribunal,
the Criminal Injuries Compensation Board and many others and agrees
that the time has come to pursue a similar approach for the Law Society’s
15
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Tribunal… Through the establishment of the position of Chair, Convocation
will recognize that its Tribunal has evolved to the next level of its
development.8
(i) Assignment of Panels
53. A Chair’s assignment of panels has been long been recognized as one of the key
features of an independent tribunal. The Statutory Powers Procedure Act, R.S.O. 1990,
c. S.22 provides, for example,
Panels, certain matters
4.2 (1) A procedural or interlocutory matter in a proceeding
may be heard and determined by a panel consisting of one or more
members of the tribunal, as assigned by the chair of the
tribunal. 1994, c. 27, s. 56 (8).
54. This provision applies generally to administrative tribunals throughout Ontario. Moreover,
the Law Society Act specifically reflects this responsibility on the part of the Tribunal
Chair:
Assignment of members
(2) The chair or, in the absence of the chair, the vice-chair shall assign
members of the Hearing Division to hearings. 2006, c. 21, Sched. C, s. 50;
2013, c. 17, s. 26.
Assignment of members
(2) The chair or, in the absence of the chair, the vice-chair shall assign
members of the Appeal Division to hearings. 2006, c. 21, Sched. C, s. 55;
2013, c. 17, s. 26.
55. Longstanding jurisprudence also defines assignment of judges or adjudicators by the
Chief Justice or Chair as one of the key indicia of an independent court or Tribunal.9
56. The Committee is addressing this component of the model in some detail, since it has
heard a few comments suggesting discomfort with the adjudicative independence the
model has created, particularly on the issue of the panel assignments.
57. The Committee has seen no objective evidence to justify this discomfort or to suggest
that this is an inappropriate role for an independent Chair. Indeed, this role is a
requirement and key component of an independent Tribunal, reflected in the model.
58. The Committee is convinced that this component of the model is the valuable step
forward that the June 2012 Report believed it would be. Indeed, the fact of the Law
Society creating the position of an independent Chair has been praised both internally
8
9

June 2012 Report, paragraphs 19-21.
Valente v. The Queen [1985] 2 SCR 673 at para. 49.
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and externally as signalling a stronger commitment to fairness and the public interest, as
discussed above. The Committee received no feedback from users of the Tribunal that
the assignment process for panels has had a deleterious effect on adjudication or
quality. Indeed it has received positive feedback on the quality of adjudication.
59. To the extent that adjudicators have raised concern about panel composition it has
reflected three types of comments:
a. Too many non-bencher adjudicators have been appointed to the Tribunal.
b. The Chair is assigning,
i. an insufficient number of benchers to panels; and
ii. an insufficient number of appointed adjudicators to panels.
c. There is a plan to replace benchers altogether with appointed adjudicators.
60. The Committee has seen no evidence to support these comments. This is a large
Tribunal. To provide some context, the following charts break down the Tribunal
composition by category:
Composition
Full-Time Chair - Lawyer
Part-Time - All
TOTAL

Number
1
91
92

Percentage
1%
99%
100%

Breakdown of Part-Time
Elected Benchers
Lawyers
Paralegals
Lieut.-Gov.-in-Council Lay
Benchers appointments
Ex Officio/Former Treasurers
Convocation Appointees
Lawyers
Paralegals
Public
TOTAL

Number

Percentage

34
4
7

37%
4%
8%

14

15%

18
4
10
91

20%
4%
11%
99%

61. The following factors are all relevant to an understanding of the size and composition of
the Tribunal and to the assignment of panels. In the Committee’s view these factors
completely belie the suggestion that there is any plan or activity to replace benchers with
appointed adjudicators, that there is any bias in favour of appointing either more
benchers or more non-benchers to hearings, or that there are “too many” appointed
adjudicators.
62. There are many factors in play in scheduling hearing panels: the Tribunal’s large size,
the requirements of O. Reg. 167/07, policy considerations set out in the June 2012
17
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Report, equity and diversity considerations and the individual scheduling wishes of
adjudicators. It is essential to a smoothly running, effective tribunal that the Tribunal
Chair have responsibility for this task and have the independence to do so in the best
interests of the Tribunal. In its decision in June 2012, Convocation understood this and
the Committee is more than satisfied that this component of the model is being
implemented professionally and effectively:
a. The June 2012 Report stated that populating hearing and appeal panels “will
form an integral part of the Chair’s role.” Specifically it noted:
In furtherance of his or her responsibility to ensure an effective
Tribunal that focuses on quality and availability, the Chair
should balance a number of factors including,
a.

appointing panels best able to accomplish those goals;

b.

reflecting a commitment to ensuring that benchers play
a hands-on role in adjudication; and

c.

treating the pool of available adjudicators as a collective
source for scheduling.10

and added:
The Committee recommends that the general composition
structure set out in Regulation 167/07 remain the same. It
does, however, believe that in the interests of effective
scheduling, the Chair’s flexibility must be meaningful for the
assignment of both Hearing and Appeal panels. As such,
the Chair’s ability to alter the composition as set out in the
Regulation should be broadened to include factors in
addition to undue delay to reflect,
a.
b.
c.
d.
e.
f.

practice and expertise requirements;
experience requirements;
regional and other diversity perspectives;
scheduling effectiveness for reasons other than
“undue delay;”
conflicts; and
the public interest.11

b. Convocation has consciously chosen to establish a part-time Tribunal. Although
benchers are free to restrict themselves to policy work, virtually all apply to
10
11

June 2012 Report, paragraph 71.
Actual O. Reg. 167/07 set out the following areas for the Chair’s flexibility in scheduling:
(a) compliance with the subsection would unduly delay a hearing or otherwise hinder the timely and efficient
scheduling of the hearing;
(b) assignment of a member in accordance with the subsection would likely give rise to an actual or perceived
conflict of interest on the part of the member; or
(c) the subject matter or nature of the hearing is such that the assignment of one or more members with specific
expertise or experience is advisable. O. Reg. 132/13, s. 1 (2).
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become members of the Hearing Division. Unless Convocation wishes to limit
bencher applications to the Tribunal, which was not contemplated in the June
2012 Report, the number of benchers will by and large reflect the size of the
Board.
c. Benchers’ Convocation policy development responsibilities and their professional
responsibilities rise and fall, affecting their availability to sit on hearings. Some
who are on the Tribunal may not, for a variety of reasons, sign up for any
hearings for periods of time. Conflicts of interest, required subject-matter
expertise and French language skills also affect availability and panel
composition. It is therefore essential to have a substantial pool from which to
draw.
d. At the same time, with 92 members, on average approximately 150 files per year
and varying degrees of adjudicator availability at any time, participation by any
single adjudicator may well be limited.
e. The chart above illustrates that 56% of the Tribunal consists of lawyer and
paralegal benchers and 24% consists of paralegal and lawyer appointees.
Overall, 64% of the Tribunal members are benchers, making it clear that
benchers are and continue to be an integral part of the Tribunal.
f.

The chart below provides the breakdown for adjudicator hours by type of
adjudicator in 2014 and 2015. It is expected that bencher adjudicator
percentages will increase in 2016 as 2015 was a bencher election year resulting
in a significant turnover. Newly-elected benchers were not eligible for assignment
until after adjudicator education in October 2015. Non-returning benchers were
not available after May 2015. A number of lay benchers were also temporarily
unavailable.

Adjudicator Hours 2014 and 2015 (Hearing/PMC/PHC time; Table does not include hours for
writing or case management outside the hearing room)
Type of Adjudicator
Total hours for lawyer
adjudicators other than the Chair
Total hours for paralegal
adjudicators:
Total hours for lay adjudicators
Total hours for the Chair

2014
2904 - 69 % benchers, 31%
appointees
263 - 32% benchers, 68 %
appointees
1420 - 39% benchers, 61%
appointees
378 - 8% of total hours done by
Tribunal adjudicators

2015
2167 - 60% benchers, 40%
appointees
169 - 48% benchers, 52%
appointees
1032 - 21% benchers, 79%
appointees
306 - 8% of total hours done by
Tribunal adjudicators

g. In the past, some lay benchers have had varying degrees of availability and
interest in sitting on hearings and appeals. Given the important requirement to
have a lay appointee on every hearing it is essential to have a non-bencher pool
of public appointees.
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h. The June 2012 Report made it clear that the adjudicative pool should be
expanded in a meaningful way to include paralegal and lawyer adjudicator
appointees and that they should “be scheduled regularly,”12
(a) to address the need for a broader pool that can sit on lengthy
hearings; and
(b) to broaden the pool of those with practice area expertise, regional and
other diversity, ability to conduct hearings in French, interest and
experience as litigators.
i.

Eight lawyer, one paralegal and five public appointments were made after 2007
and prior to the June 2012 Report. Six more lawyer, three paralegal and four
public appointees were approved as part of the June 2012 Report and prior to
the Tribunal Chair’s appointment. While Convocation made all the approved
lawyer and paralegal appointments it made only one public appointment. Six
lawyer, two paralegal and five public appointments have been made since
implementation of the model began after September 2013 and three of these are
former benchers. It is important to note that the Tribunal Chair does not appoint
new adjudicators, either bencher or appointees. He makes recommendations
and Convocation decides whether to approve them.

j.

Prior to the 2013 appointments, temporary panel members, who were not
required under the Law Society Act to be approved by Convocation, were often
assigned to panels to meet particular and sometimes time-limited needs. The
Tribunal no longer uses temporary adjudicators. The numbers below do not
include temporary panelists.

Non-Bencher Appointments
Tribunal appointments prior to
June 2012 Report

Lawyer
8

Paralegal
1

Tribunal appointments
approved by June 2012 Report
appointed in September 2013
on recommendation of a
committee of benchers

6

3 (one passed away after
appointment)

Tribunal appointments post
June 2012 Report on
recommendation of the Chair

6 (of these,
2 are
former
benchers)

2 (of these, 1 is a former
bencher)

Public
5 (of these, 2
are former
benchers)
4 (4
appointments
approved, only 1
appointment
made)
5

k. Pursuant to O. Reg. 167/07 an elected lawyer bencher (and two in the case of an
appeal) must sit on every matter in which the subject of the proceeding is a
12

June 2012 Report. Paragraph 55.
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lawyer, unless circumstances exist in which the Tribunal Chair may vary the
composition.13 Since the majority of proceedings before the Tribunal still affect
lawyer licensees, the presence of elected lawyer benchers is and will remain
substantial.
l.

Pursuant to O. Reg. 167/07 a person (and two in the case of an appeal) licensed
to provide legal services in Ontario must be assigned to every matter in which the
subject of the proceedings is a paralegal unless circumstances exist in which the
Tribunal Chair may vary the composition.14 With only four paralegal benchers
available to sit on hearings and appeals (one paralegal bencher sits on the
Proceedings Authorization Committee), it has been essential to make nonbencher paralegal appointments, to ensure sufficient paralegals, including
bilingual adjudicators, are available to meet the requirements of O. Reg. 167/07.
In addition, paralegals are eligible to sit on hearings and appeals in which the
licensee is a lawyer. Such assignments have happened more often in the appeal
than hearing context, but reflect the need for sufficient paralegal adjudicators,
both bencher and appointed, to meet the Tribunal’s needs.

m. There are different costs incurred for adjudicators depending upon whether they
are,
(a) from Toronto or other parts of the province;
(b) benchers who have not yet used their 26 days of unremunerated time;
or
(c) benchers who claim or do not claim remuneration.
To ensure that panel assignments reflect the broad and diverse goals of the
Tribunal in scheduling panels, cost efficiency based on using one type of
adjudicator over another is not a primary consideration in scheduling.
n. The desire of individual adjudicators to be scheduled more frequently is not, and
cannot be, a consideration, given that the Tribunal is a body with part-time
adjudicators and panel composition must serve the goals of scheduling,
balancing and quality as set out in sub-paragraph a. above.
63. The model clearly endorses a balanced approach to panel composition reflecting the
myriad factors discussed here. Given the importance of an independent Chair’s
responsibility for panel composition, the Committee makes two observations that it will
consider, in consultation with the Tribunal Chair, on an ongoing basis as the
implementation process continues:

13
14

See footnote 11.
Ibid.
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a. The ongoing balancing of bencher and non-bencher adjudicators on panels will
continue to be important. Benchers bring their policy perspective to the
adjudicative role – an understanding of the myriad issues that affect the public
interest, practitioners and self-regulation. Appointed adjudicators bring the
perspective of those who are not elected by the professions, are somewhat
removed from the considerations mentioned above, and have adjudicative
expertise that some elected members may not have.
In the case of lay benchers and appointees, the ongoing balancing of those
appointed on the basis of the government’s criteria in which there is no
requirement for adjudicative experience and Law Society lay appointees who will
have had experience as public representatives on other tribunals will continue to
be important. In both types of lay appointments, the appointee brings the public
perspective to adjudication, an integral component of the Law Society’s
commitment to the public interest.
These different perspectives among lawyer, paralegal and lay adjudicators enrich
the process. This richness was one of the features the June 2012 Report
considered in expanding the pool of adjudicators.
b. Going forward, as part of data collection, the Committee, in consultation with the
Tribunal Chair, will monitor information such as,
(a) the composition of the Tribunal;
(b) the extent to which adjudicators on the Hearing Division make
themselves available for scheduling;
(c) the average number of hearings adjudicators sit on annually; and
(d) the number of bencher and appointee days per year.
(ii) Operational Activities Reflecting Independence
64. On the operational work in this area, as described in the Tribunal Chair’s Report, the
Committee remarks on the systematic approach that has been followed. The Tribunal’s
approach is reflected in,
a. legislative articulation;
b. a mission statement and core values;
c. a distinct logo and letterhead;
d. a distinct website in English and French;
22
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e. the evolution of the Tribunal Office Manager position to a Registrar role in
keeping with administrative tribunal processes;
f.

consolidation of reasons on CanLII under one Tribunal database;

g. the production of the first dedicated Law Society Tribunal Annual Report;
h. the ongoing development of an external awareness of the Tribunal;
i.

the establishment of the Chair’s Practice Roundtable of licensees and Law
Society counsel; and

j.

the relocation of the Tribunal hearing rooms and offices off-site.15

65. The Committee has received a number of positive comments about the new premises
from committee members, legal representatives and the Chair’s Practice Roundtable.
a. In a Law Times article respecting the November 2, 2015 official opening of the
new premises, the Attorney General, the Honourable Madeleine Meilleur, noted
that, “before, it was independent but it was still connected physically. This will
bring confidence to the public [that] independent review can be conducted and
to the people who have the occasion to come here.”16
b. Legal representatives have remarked that their clients are relieved not to have
to attend at Osgoode Hall.
c. One legal representative who acts as duty counsel noted that, “the fact that the
Tribunal now has its own website, an independent chair and a new location for
hearings importantly gives the appearance of independence and impartiality.”
d. All parties have equal access to the Tribunal Office. Previously, due to security
provisions within Osgoode Hall, licensees and representatives would have to
wait in the public areas for a Tribunal staff person to meet them at reception.
Law Society discipline counsel were not subject to such strictures, since they
work in the building.
66. The Committee agrees with the following passage from the Tribunal Chair’s Report:
The key components of establishing the Law Society Tribunal as an
independent adjudicative tribunal within the Law Society of Upper
Canada are now in place. These activities have been carefully
15
16

Details are set out in the Tribunal Chair’s Report paragraph 14.
Law Times, November 2, 2015, p. 4.
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coordinated to provide the new Tribunal with a framework that
supports the commitment to a hearing process that is transparent, fair
and effective both for the public and licensees who are subject to the
proceedings. At the same time, the Tribunal is situated within the Law
Society’s legislative regulatory framework, making it an integral part
of the Law Society’s mandate to regulate in the public interest.17
ADJUDICATIVE EXCELLENCE
67. The Tribunal Chair’s Report notes,
Adjudicative excellence speaks to the quality, skill and availability
of adjudicators, their ongoing training and evaluation and their
appointment and re-appointment. It also speaks to the quality of
the hearings the Tribunal conducts, the decisions it produces, its
commitment to timeliness of hearings and release of decisions and
reasons and the development and use of Tribunal jurisprudence to
ensure coherent procedure and substantive results.18
68. As discussed in the previous section, the size of the Tribunal poses some challenges for
adjudicative excellence. A smaller number of possible adjudicators is easier to monitor
for quality assurance, gains experience more quickly, can be scheduled more
expeditiously for adjudicator education without multiple offerings of the same program
and may have more uniform levels of experience and expertise. The Committee does
not underestimate this challenge, but is of the view that important steps have already
been taken to address it within the context of the Tribunal as currently constituted.
69. The Committee has received positive input respecting a number of the components
related to adjudicator excellence, in particular the more systematic approach being taken
to adjudicator education19 and the establishment of a colleague review of draft reasons
to enhance quality and consistency of approach. As well, the Tribunal Chair’s
development of a Member Position Description provides a consistent definition of the
adjudicative role, thereby minimizing the impact of having so many different adjudicators.
The jurisprudence that has emerged from the Hearing and Appeal Divisions also
provides guidance and consistency. The Tribunal Chair’s active participation as an
adjudicator provides a quality assurance role and enables him to have a better
understanding of the challenges that Law Society Tribunal adjudicators face, which he
can seek to address.

17

Tribunal Chair’s Report, paragraph 15.
Ibid, paragraph 17.
19 The acceptance of the importance of adjudicator education is reflected in suggestions made for additional
education topics, including on evidence-related matters and on assisting panels to qualify expert witnesses. The
education to date has focused on significant topics including reason writing and mental health.
18
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70. The Tribunal Chair’s role in assigning panels also has an effect on the quality of
adjudication. In making such assignments he focuses on a variety of issues, including
the importance of timely completion of hearings and release of decisions to the
effectiveness of the Tribunal, matters of fairness and transparency and the development
of experience and competence.
71. The Committee is of the view that the implementation of the model reflects a
commitment to best practices. Although it is early in the process to determine, in any
definitive way, the impact of the activities on outcomes, the visible introduction of
systems, procedures and protocols is an encouraging development.
72. The Committee makes the following observations that it will consider, in consultation
with the Tribunal Chair, on an ongoing basis as the implementation process continues.
Some of these reflect comments it received:
a. There should be a universal commitment from all panelists to engage and be
seen to engage with the lay panel member. The observation made to the working
group that this is not always the case is a concern, as the public perspective is
an essential component of the Law Society’s mandate in this area.
b. Going forward as part of data collection, the Committee, in consultation with the
Tribunal Chair, will monitor information such as,
(a) Any discernible impact of the size of the Tribunal on adjudicative
excellence;
(b) The appeals that are taken to the Appeal Division and the Divisional
Court to determine,
1. the basis for successful appeals and links to the quality of
decisions versus jurisprudential development; and
2. whether there is a pattern of decline in the number of successful
appeals; and
(c) any discernible effect of the new model on the quality of decisions.
ENHANCED TRIBUNAL PROCESSES
73. The model is implemented through Tribunal processes. Arguably, the better these are
the more seamless they are to the public and the licensees, applicants for licence and
representatives who use them and to the Committee and Convocation that are
responsible for the Tribunal overall. Ideally, they facilitate access to the Tribunal, are
transparent, enable the more effective and efficient use of Law Society resources, take
advantage of technology and assist in ensuring the hearing process is timely and fair.
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74. In the Tribunal Chair’s Report he sets out the activities taken to date to enhance
processes,20 which in the Committee’s view focus in the correct areas:
a. Communication with those with an interest in the Tribunal’s work particularly
through the website, Practice Directions, frequently asked questions (FAQs).
b. A more efficient hearing and adjudicator scheduling mechanism.
c. Development of an electronic case management system.
d. Consideration of more streamlined Rules of Practice and Procedure.
75. The Committee has noted, in particular, the following, which it believes are already
contributing significantly to the points set out in paragraph 73:
a. The Tribunal is making increasing and active use of PHCs to encourage parties
to,
i. address issues as early on in the process as possible;
ii. narrow issues;
iii. negotiate agreed statements of fact (“ASFs”) and joint submissions,
where appropriate, well in advance of the hearing date;
iv. engage self-represented litigants at an earlier stage;
v. reduce unnecessary adjournments; and
vi. shorten hearings where possible.
While these goals cannot be achieved in every case, for reasons that may be
beyond the Tribunal’s control, PHCs can, and already do, make a difference,
particularly as the Tribunal develops a roster of PHC adjudicators who become
expert at addressing these issues.
b. The use of technology to facilitate the processes and increase accessibility is
increasing. The new Tribunal premises feature,
i. assistive-listening features in the hearing rooms;
ii. braille signage;

20

Tribunal Chair’s Report, paragraph 27.
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iii. cameras for internal broadcasting that will enable observers who cannot
be accommodated in a hearing room or who, as complainants, may be
uncomfortable being in the hearing room with the licensee, to watch in
“overflow” rooms; and
iv. monitors for giving evidence remotely, which both promotes accessibility
and where appropriate eliminates the cost of bringing witnesses from
outside Toronto to testify live.
PMCs and PHCs may also increasingly take advantage of these tools to facilitate
the meaningful engagement of those licensees who are living outside of Toronto
and for whom multiple attendances might pose a hardship.
c. The electronic case management system will also facilitate the filing of
documents, make the gathering of certain statistics easier and allow adjudicators
electronic access to certain documents in the file. The Committee received a
number of positive comments about the increasing use of technology and
encourages continuation of this trend.
76. The Committee makes the following observations that it will consider, in consultation
with the Tribunal Chair, on an ongoing basis as the implementation process continues.
Some of these reflect comments the Committee received:
a. The ability to evaluate the effectiveness of Tribunal processes would be
enhanced by input from complainants and licensees subject to the process. The
Committee has already noted elsewhere in this Report the difficulty in seeking
input from these sources. In its view relatively focused and short user “exit”
surveys could be developed and administered that canvass, among other things,
whether complainants and licensees received information and had questions
answered appropriately, were treated with respect and fairly and understood the
process.
b. The Tribunal Chair has already identified in his Report the plan to revise the
Rules of Practice and Procedure with a more uniform and modern organization
and drafting style. They would include the definition of values such as
proportionality, accessibility and overall fairness and allow for greater use of
written processes, active adjudication and technology. The Committee agrees
with this.
c. The suggestion that brief biographies of adjudicators be posted on the Tribunal
website would be in keeping with the model’s goal of transparency.
d. The use of duty counsel has been a repeated theme among those consulted and
has been mentioned in the Tribunal Chair’s Report as one of the ongoing issues
with which he is engaged. There is little doubt that the presence of duty counsel
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through the Advocates’ Society program and the PMC program contributes to the
effectiveness of the process where licensees are otherwise unrepresented. A
number of sources noted the need for a greater presence of duty counsel,
particularly in PHCs where their assistance could help licensees to make
decisions on how to proceed. The Committee encourages further discussions to
enhance the program.
e. The development of a new approach to data collection to reflect the comments in
this Report would supplement the data already being developed by the Tribunal
Chair. Together they would enhance the assessment of those aspects of the
model that lend themselves to quantitative analysis. So, for example, it might be
useful to consider such information as the length of hearings, the use of Agreed
Statements of Fact and joint submissions, the impact of active case
management, particularly through PHCs, on adjournments and other timeconsuming steps. The Committee will engage further on the issue with the
Tribunal Chair.
COST-EFFECTIVENESS/IMPACT ON TRIBUNAL PROCESSES
77. Assessing whether the model is cost-effective when it has been operating for less than
two years, and component parts of it have been developed at different times, is difficult to
do in any systematic way. As was set out in paragraphs 45 - 47 above, the absence of
data on which to measure cost effectiveness is not the fault of the implementation
process. It is a reflection of the fact that the June 2012 Report did not address the issue
for the purposes of the three-year review and the brevity of the period under review
makes a reliable statistical analysis difficult in any event. In fact, the June 2012 Report
understood potential cost-savings would be evaluated over the longer term:
It is difficult to quantify cost savings of a yet to be introduced
system, but the Committee believes that the proposals it has put
forward will in the long run result in a number of cost reductions…
78. In considering the challenges of assessing cost effectiveness the Committee has noted
the following:
a. Currently, the Tribunal Chair’s budget only includes remuneration (including
expenses) for appointed adjudicators. Bencher adjudicator remuneration (including
expenses) is calculated separately under the Law Society’s overall budget. The
Tribunal Chair cannot make any comparisons across categories of adjudicators
and does not know how many hours bencher adjudicators claim for such things as
reason writing. Arguably this also has an impact on his ability to monitor
efficiencies beyond cost. If the Tribunal it to be held accountable for its expenses
overall, this system is problematic.
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b. There is the perception among some that bencher adjudicators are less expensive
than appointed adjudicators because they are required to donate 26 days of their
time before seeking remuneration. This is in reality a somewhat misleading
perception, since the original calculation of the 26 days was based on an
approximation of the number of Convocation and Committee meetings the
benchers would do on average each year. If the assessment of adjudicator costs is
to be calculated accurately, it is arguable at least that the donated days should not
be calculated for Tribunal work, but separately for policy work. As well, bencher
expense allowances are higher than those of appointed adjudicators.
c. Some benchers do not accept remuneration, but because of this the time they
spend on Tribunal work outside the actual hearing room is not calculated. This
makes information about time spent overall on Tribunal work incomplete. The
Committee suggests that in moving forward to collect reliable data, it may be worth
considering whether all time that could be remunerated should be captured
through docketing.
d. Cost effectiveness is not a simple calculation, because of a number of policy
decisions Convocation has made. For example, it may be more cost effective to
use adjudicators from the Toronto area, thereby saving considerably over a year
for expenses of accommodation and travel. The Tribunal’s philosophy, however,
which the Tribunal Chair promotes through assigning panels, is to balance
geographic considerations, equity and diversity, availability, expertise and other
factors other than costs, all with a focus on quality adjudication. Similarly,
adjudicator education has a cost to the Tribunal, but reflects a conscious policy
decision of the June 2012 Report. The Committee is of the view that this should
not change and the cost-effectiveness assessment should not be measured with
expenses as a primary determinant. If this were to happen, the policy
underpinnings of the Tribunal model would be fundamentally altered.
e. Given the above, assessment of the Tribunal’s efficiency based primarily on time,
rather than remuneration or expenses, may be worth exploring. This would involve
consideration of how many half-days and full days are used annually by
adjudicators on Tribunal matters. The Committee is attracted to this approach
because it supplements the inclusion of expenses and can track all adjudicators’
time, not just those who seek remuneration. This would provide a meaningful
picture of workload at the Tribunal.
f.

While it is worthwhile going forward to collect information on the number of
successful appeals from Hearing Division decisions and the reasons for that
success (e.g. new jurisprudence versus misapplication of the established
jurisprudence), the issue of potentially eliminating the Appeal Division should not
be assessed purely on a financial basis as there may be important policy reasons
for retaining the Division (e.g. development of jurisprudence).
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79. The Committee has observed that the Tribunal has already undertaken a number of
activities that are directed at reducing costs over the long term. These are all useful steps
that perhaps lend themselves to the collection of data. They include:
a. active case management through increased use of PHCs, including the use of the
PHC memoranda that both the Law Society and the licensee or licensee applicant
must provide, to streamline scheduling, direct parties on pre-hearing steps, focus
hearing issues and potentially shorten the number of hearing days required;
b. the inclusion in the PHC process of steps that previously required the scheduling
of PMCs, thereby reducing bifurcated processes;
c. use of electronic tools to lessen the need for in-person appearances;
d. a new scheduling system that has and should continue to result in more efficient
and timely scheduling of hearings and fewer vacated hearing dates and
continuation dates;
e. the introduction of the Tribunal Book of Authorities to potentially reduce some
printing costs; and
f.

reduction in older case inventory.

80. The Committee considers it important to develop a more systematic approach to the
collection of data that can provide some quantitatively useful information on the issue of
cost effectiveness, provided the policy context around the model is kept in mind. The
Tribunal in conjunction with the Tribunal Chair and in discussion with the Audit and
Finance Department will consider the kind of data that might best be collected as a part of
the Tribunal’s quarterly statistics. Some of the data is already being collected and further
discussion in the Committee and with the Chair’s Implementation Working Group of the
goals of the data collection will facilitate the development of the information.
IV.

CONCLUSION

81. The Committee draws Convocation’s attention to paragraphs 13 and 14 of the June 2012
Report and paragraphs 41-43 above in considering the goals of and context within which
the new Tribunal model can be considered. In the course of its analysis, it has considered
how the provisions of paragraphs 13 and 14 are being integrated into the model’s
implementation. It has also reviewed whether the process of implementation is true to
what Convocation intended and has moved forward in a manner than can give
Convocation assurance.
82. As a result of this three-year review, the Committee is satisfied that the Tribunal model
Convocation approved in June 2012 is being thoughtfully and carefully implemented to
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reflect the goals Convocation established. Moreover it is being received positively. The
activities undertaken to date support the key components of the model for (i) a Tribunal
that is separate from the investigations and disciplinary functions of the Law Society, (ii)
adjudicative excellence, and (iii) enhanced Tribunal processes. The Committee is
satisfied, from the feedback it has received and from its own analysis that the direction the
Law Society approved in June 2012 is in the public interest and meaningfully promotes a
fair process for licensees and licensee applicants involved with it. The model’s
development has followed a transparent, methodical and considered path of
implementation.
83. As the Tribunal Chair noted in his Report, the Tribunal Committee and Convocation
remain an integral part of the Tribunal model. As implementation has unfolded, the
Tribunal Chair and the Committee have maintained a consultative and collaborative role
on policy matters relating to the Tribunal, in the context of the Tribunal Chair’s
independence on adjudicative matters. This has worked effectively. As the Committee
continues to monitor the implementation of the model as part of its policy role, the
observations it has made in this Report will be part of that continuing role.
84. The model Convocation adopted in 2012 is addressing the goals and purposes set out in

the 2012 Report to “…enhance the Law Society’s commitment to a hearing process that is
transparent, fair and effective for both the public and affected licensees…central to the
Law Society’s proper discharge of its adjudicative responsibility.” Implementation reflects
these goals and should continue along the path toward them. The Committee will continue
to engage in ongoing monitoring of the Tribunal, in discussion with the Tribunal Chair and,
where appropriate, with Convocation’s involvement, in keeping with its policy role.
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TAB 5.2
TRIBUNAL COMMITTEE REPORT (EXCERPT)
(Approved at Convocation January 2015)

FOR DECISION

PROPOSAL FOR THREE-YEAR REVIEW OF TRIBUNAL MODEL
Motion
2.

That Convocation approve the proposal set out in this report respecting the threeyear review of the Tribunal model required in the 2012 Tribunal Report to
Convocation.

Issue for Consideration
3.

The June 2012 Tribunal Committee Report (the “2012 Report”) to Convocation,
recommending a new model for the Tribunal, included a provision for it to be reviewed in
the third year of the Chair’s first term. The Report required the Tribunal Committee, in
conjunction with the Chair, the Vice-Chairs, the CEO and the Director of Policy to develop
the framework for the model’s review, to be approved by Convocation.

4.

The review proposal is set out in this report.

Rationale
5.

By considering and approving the proposal at this time Convocation will provide the
Committee with sufficient time to complete the review within the required period.

Key issues and Considerations
6.

This proposal reflects the stated purpose of the review set out in the 2012 Report as
follows:
…to consider,
i. whether and how the new model is addressing the goals and criteria set out in
paragraphs 13 and 14; (See TAB 2.1.1: Paragraphs 13 and 14);
ii. its impact on the Tribunals processes; and
iii. its cost effectiveness.

7.

This proposal addresses,
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a.
b.
c.
d.

the timing of the review;
the nature and focus of the review;
the conduct of the review; and
steps within the review process.

Discussion
8.

Most reports that propose new Law Society initiatives include review provisions. By
including a review component in the 2012 Report, the Tribunal Committee provided for
monitoring of the model’s implementation in accordance with stated goals. This was
important as the model, although building on Tribunal improvements, also represented a
new direction.
a.

Timing of the Review

9.

In accordance with the 2012 Report to Convocation, the three-year review should take
place, “in the third year of the Chair’s first term.” 1 This begins September 3, 2015 and
ends September 2, 2016.

10.

The Committee recommends that to be most useful the review should also be situated
within the context of the Tribunal Chair’s four-year term, which ends September 2, 2017,
and the requirements for consideration of his reappointment.

11.

The review of the model should not be confused with the renewal process for the Tribunal
Chair. The three-year review should focus on the model itself, in keeping with the 2012
Report. To ensure that the two processes remain separate, the three-year review should
be completed by the time that the Chair’s renewal process begins. The 2012 Report states
that the process to determine the Chair’s renewal is to begin at least one year before the
end of the Chair’s term (no later than September 2, 2016) and must be completed no less
than six months (March 2017) before the conclusion of that term.

12.

In addition, to allow time for implementation of any enhancements and changes to the
model that may arise from the review so that the Chair’s renewal process reflects this, it
would be preferable for the three-year review to be completed by early spring 2016 at the
latest.
b.

13.

1

Nature and Focus of the Review

Since the review of the model was directed to take place while implementation was likely
to be ongoing, the review could best be characterized as a progress report focusing on
whether and how the model is addressing its goals and providing guidance on next steps
and improvements to the model, if any.

June 2012 Report, p.40.
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14.

The language in the 2012 Report supports this approach by requiring the review to
consider whether and how the new model is addressing the goals and criteria set out in
paragraphs 13 and 14 of the Report. The review is not intended to address substantive
hearing issues.

15.

In essence, the goals set out in paragraph 13 of the 2012 Report, can be summarized as
follows:

c.

a.

The model will reflect some of the main philosophical and practical
enhancements undertaken prior to the 2012 report. The new model will build on
these and advance Tribunal reform. Transparency, fairness, cost effectiveness,
separation from the discipline stream, continuation of the role of benchers in the
adjudication process as part of an integrated regulatory model and the bencher
policy making role in the adjudicative process are all specific components of the
pre-2012 approach that are to be part of and enhanced components of the new
model.

b.

The model will deliver high quality administrative law decisions measured by how
they withstand the close scrutiny that Law Society decisions receive from courts,
the public and the profession.

c.

The model will foster high quality adjudication, including a commitment to
ongoing adjudicator education and training.

d.

The model will develop a system that fosters and facilitates the effective use of
technology in the hearing process.
Conduct of the Review

16.

In developing the original recommendations for the Tribunal model in the 2012 Report the
Tribunal Committee established a working group to undertake the initial fact gathering and
analysis. The work of the group assisted the full Committee discussions and focused the
development of the recommendations Convocation approved in 2012. This proved an
effective use of the Committee’s time and development of the recommended approach.

17.

In the years since the approval of the 2012 Report the Committee has continued to
provide advice and input to the Tribunal Chair on implementation issues, to monitor
progress and to provide Convocation with relevant policy considerations on matters
affecting the Tribunal.

18.

The Committee proposes establishing a working group to undertake the fact gathering
component of the review process, with particular focus on the goals and criteria in the
2012 Report. The Committee will provide a report to Convocation within the timeline
approved.
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19.

To support the review process, the Tribunal Chair will prepare a background report for the
review process providing factual information and data addressing the goals and criteria set
out in the 2012 Report and providing such other relevant information as he considers
useful to inform the review process. This will enable the working group and Committee to
flesh out the framework and process for the review and the ultimate report to Convocation.

20.

The Tribunal Office, which provides quarterly reports respecting Tribunal data, will provide
information to the working group and the Committee to further inform the review.

21.

The working group and the Committee will develop an approach for obtaining focused
input and comment in keeping with the purpose, nature and scope of the review. Without
limiting the sources for input, these may include,
a. the Tribunal Chair’s Practice Roundtable;2
b. Tribunal members;
c. representatives who appear regularly before the Tribunal on behalf of lawyers
and paralegals; and
d. relevant Law Society Divisions and Committees, including Professional
Regulation, Equity and Access to Justice.

22.

Policy staff will support the process. Tribunal staff will assist with data collection and other
information requested. The Tribunal Chair and the Registrar will act as resources to the
Working Group and the Committee as needed.
d.

23.

Steps within the Review Process

If Convocation approves the proposal in this report the following steps and approximate
timeline will frame the approach:
a. The Committee will establish the review working group by April 2015.
b. The Committee, the Tribunal Chair and staff will develop questions that will
underlie the Tribunal Chair’s report and the topic headings for the review report.
c. The Committee and working group will undertake the review work and the input
process between May 2015 and January 2016.
d. The Committee and working group will develop a draft report for Convocation’s
ultimate consideration.
e. The Committee will provide its report to Convocation in February or April 2016.

2

The mandate of the Law Society Tribunal Chair’s Practice Roundtable is to function as a forum for the Tribunal to
consult with and obtain feedback from those who practice before the Tribunal regarding its policies, processes,
practices, Rules of Practice and Procedure, and practice directions. For further information see the Tribunal webpage
at http://lawsocietytribunal.ca/ and click on Chair’s Practice Roundtable.
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TAB 2.1.1 (original Report)
13.

14.

Paragraphs 13 and 14 of 2012 Report
The Committee has determined the goals of an enhanced Law Society adjudicative
model to be as follows:
a.
To reflect the Law Society’s commitment to regulatory processes that are
transparent, fair, and cost effective.
b.
To reflect the separation of the Tribunal from the disciplinary stream of the Law
Society and an awareness of the adjudicative and policy-making functions of the
Law Society.
c.
To support and complement the current Tribunals operational structure.
d.
To reflect the Law Society’s integrated regulatory model.
e.
To recognize, continue and support the benchers’ role as adjudicators as part of
the profession’s responsibility to regulate itself in the public interest.
f.
To retain and enhance the positive features of the current adjudicative approach.
g.
To deliver high quality administrative law decisions that withstand the close
scrutiny that Law Society decisions receive from courts, the public and the
profession.
h.
To foster high quality adjudication, including a commitment to ongoing
adjudicator education and training.
i.
To develop a system that fosters and facilitates the effective use of technology in
the hearing process.
j.
To make more effective and efficient use of Law Society resources through an
enhanced adjudicative structure.
The Committee has concluded that the following criteria are essential to an enhanced
Tribunal adjudicative model:
Process
a.
The process is independent, transparent and accountable. Accountability in the
adjudicative structure encompasses among other factors,
i.
ii.
iii.
iv.
v.
b.

the avoidance of bias, whether perceived or real;
the opportunity for parties to participate in the hearing and be heard;
adherence to the principle that those who hear the matter decide it;
access to an appellate process; and
processes to address quality of adjudication.

The organization and administration are effective. This includes, among other
components,
i.
ii.
iii.

leadership;
a transparent and consistent structure for recruitment or appointment and
evaluation of adjudicators; and
an efficient and effective Tribunals Office with enhanced duties related to
non-adjudicative matters.

Adjudicators
c.
Adjudicators,
i.

are open-minded and vigilant to conflicts and bias, whether perceived or
real;

147

Convocation - Tribunal Model Three-Year Review Final Report

ii.

are committed to developing and maintaining knowledge, skill and
expertise; and

iii.

display the appropriate skills, expertise and temperament required for
sound adjudication.

d.

There is a requirement for ongoing education and professional development for
adjudicators.

e.

Adjudicators adhere to the Adjudicator Code of Conduct.

f.

Within the pool of available adjudicators there is a range of expertise, including
features such as content expertise, representation of different practice structures,
and litigators and solicitors.

g.

Adjudicators make a time commitment to participate in the range of activities of
an adjudicator within an effective administrative tribunal.

h.

Adjudicators are committed to timely adjudication, which includes being available
to preside at hearings and write decisions in a timely manner and adhering
strictly to any guidelines and benchmarks for writing reasons.

i.

The pool of adjudicators includes,
i.
bencher lawyers and paralegals;
ii.
non-bencher lawyers and paralegals;
iii.
lay representatives;
iv.
lay, lawyer and paralegal adjudicators qualified to hear cases in the
French language; and
v.
adjudicators reflecting the diversity of the population and the profession.

Quality of Decision Making
j.
Adjudicators are proficient in the Rules of Practice and Procedure and relevant
legislation.
k.

There is consistency and coherence in both procedure and substantive decisionmaking, while ensuring that discretion is not fettered and natural justice is
observed.

l.

Adjudicators are trained in conducting a hearing and in effective decision writing.

m.

There is an evaluative process to ensure quality of adjudication and decision
writing.
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Tribunal Committee
Tribunal Model Three-Year Review
Tribunal Chair’s Background Report

September 2015
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I.

INTRODUCTION AND OVERVIEW

1. The June 2012 Hearings Process Report (the “June 2012 Report)1 recommending a new
Tribunal model2 concluded as follows:
In establishing its priorities for the 2011-2015 bencher term, Convocation
recognized the importance of an effective Law Society hearings process to its
overall mandate and committed itself to addressing this priority.
The Committee’s proposed model is designed to provide a framework whose
component parts will contribute to the fulfillment of Convocation’s priority. The
model is focused on leadership, transparency, quality adjudication and
availability, objective criteria for appointment and evaluation and cost
effectiveness. It will enhance the Law Society’s commitment to a hearings
process that is transparent, fair and effective both for the public and affected
licensees who are subject to the proceedings. This is central to the Law Society’s
proper discharge of its adjudicative responsibility.
2. The June 2012 Report provided a detailed blueprint for the new model, including,
a. articulating its goals;
b. establishing criteria that are essential to the model respecting process,
adjudicators and quality decision making;
c. focusing on effective leadership through the appointment of an independent nonbencher Tribunal Chair, bencher Vice-Chairs and the continuation of the Tribunal
Committee; and
d. emphasizing effective adjudication through the adjudicator appointment process,
panel appointments, timeliness of adjudication and education.
3. The goals and criteria are set out in paragraphs 13 and 14 of the June 2012 Report,
excerpted here at TAB .3.1: Paragraphs 13 and 14.
4. The Tribunal Chair was appointed in June 2013 and began work in September 2013.
The formal start-up of the Law Society Tribunal was March 2014.
5. The June 2012 Report provided that the first review of the model is to occur in “the third
year of the Chair’s first term.” Its purpose is to consider,
a. whether and how the new model is addressing the goals and criteria set out in
paragraphs 13 and 14;

1

The Report may be referenced at
https://lawsocietytribunal.ca/Document%20Resources/June_2012_Convocation_Report.pdf
2 Convocation approved the Report on June 28, 2012.

2
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b. its impact on the Tribunals processes; and
c. its cost effectiveness.
6. The Three-Year Review is to be provided to Convocation in February or April 2016.
7. In keeping with Convocation’s approval of the Three-Year Review process, the purpose
of this Tribunal Chair’s Report is to provide the Working Group and the Committee with
“a background report providing factual information and data addressing the goals and
criteria set out in the 2012 Report and providing such other relevant information as he
considers useful to inform the process.”
II.

REPORT FOCUS

8. The overarching approach to the model’s implementation has been a commitment to
carrying out the Tribunal’s statutory mandate in accordance with the core values of
fairness, quality, transparency and timeliness. This approach flows from both the June
2012 Report and from the Tribunal’s early development of a mission statement and four
core values.
9. This Report provides information on the activities that have been undertaken, to date, as
part of the model’s implementation. It will also address how these activities link directly
to the goals and criteria set out in paragraphs 13 and 14 of the June 2012 Report.
10. The activities have been grouped into three categories for discussion, with a note on
which core values they address:
a. Those directed at reflecting the Tribunal’s separation from the investigative and
disciplinary side of the Law Society’s regulatory functions, and its independence.
These activities address both fairness and transparency.
b. Those directed at adjudicative excellence. These activities address quality and
timeliness.
c. Those directed at enhanced Tribunal processes, including those directed at user
accessibility. These activities address all four core values.

III.

ACTIVITIES REFLECTING LAW SOCIETY TRIBUNAL SEPARATION FROM
INVESTIGATIVE AND DISCIPLINARY FUNCTIONS

11. A key component of enhancing the Tribunal’s independence from the investigative and
disciplinary sides of the Law Society has been the enhancement of a distinct identity for
the Tribunal. Paragraph 13b of the June 2012 Report specifically identifies as one of the
goals of an enhanced adjudicative model, “to reflect the separation of the Tribunal from
the disciplinary stream of the Law Society...”
3
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12. The paragraph 13 goals relevant to this area of activities also include,
c. supporting and complementing the “current Tribunals operational structure”
(as it was in 2012); and
…
f. retaining and enhancing the “positive features of the current adjudicative
approach” (as it was in 2012).
13. By 2012 the Law Society had undertaken a number of steps to separate the adjudicative
functions from the regulatory. The June 2012 Report outlines a number of these steps,
including,
a. the establishment of the Tribunals Office with dedicated, neutral staff to manage
the filing and hearings process, and an office separate from those of investigative
and prosecutorial staff; and
b. initiating processes aimed at transparency including, posting information on
hearings on the Law Society website and reasons on CanLII, and gathering data
on the operations.
Activities
14. Since September 2013, a number of activities have been undertaken to build upon and
highlight the separation of the Tribunal from disciplinary functions, through the
establishment of the Law Society Tribunal as an independent adjudicative tribunal within
the Law Society of Upper Canada. These have included,
a. the articulation of the Law Society Tribunal as a distinct entity and the roles of an
independent Chair and bencher vice-chairs within the Law Society Act, Ont.
Regulation 167/07, by-laws and Adjudicator Code of Conduct, reflecting the
legislative commitment to the new Tribunal model;
b. the development of the Tribunal mission statement and core values, based on a
facilitated session with all Tribunal members and staff, held on November 21,
2013;3
c. the creation of a Tribunal brand, including a logo and letterhead distinct from the
Law Society’s logo and letterhead;
d. the launch of a separate English and French Law Society Tribunal website that
includes information on the Tribunal, guides and resources and enhanced access
to Tribunal Orders with links to Reasons in one central location. This makes
information about the hearing process more accessible to licensees and the
3

The Mission Statement is as follows: The Law Society Tribunal processes, hears and decides regulatory cases
about Ontario lawyers and paralegals in a manner that is fair, just and in the public interest. The core values are
Fairness, Quality, Transparency and Timeliness.

4
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public. This is an ongoing process, which will continue to evolve as
implementation continues;4
e. the evolution of the Tribunal Office Manager and Senior Counsel role to that of
Tribunal Registrar and Senior Counsel, more in keeping with an administrative
tribunal or court office and reflecting the evolving nature of the position’s duties,
responsibilities and reporting structure;5
f.

consolidation of Reasons on CanLII under one Tribunal database instead of
separate databases for each Tribunal Division;

g. the relocation of the Tribunal premises, in the fall of 2015, off-site from the Law
Society, that will,
i. provide more appropriate hearing rooms, waiting areas, meeting rooms,
technological capabilities and efficiencies;
ii. more effectively separate the Tribunal from proximity to regulatory staff
and other Law Society operations;
iii. provide equivalent access to the Tribunal Office to licensees and their
representatives, Law Society representatives and the public; and
iv. provide greater process transparency for licensees and the public;
h. the production of the Law Society Tribunal’s first Annual Report, in accordance
with the requirements of the June 2012 Report, illustrating the Tribunal’s unique
role;6 and
i.

ongoing development of external awareness of the Tribunal within the regulatory
and administrative justice community, through the Tribunal Chair speaking at
conferences and events, including, programs of the Canadian Institute for the
Administration of Justice, the Federation of Law Societies of Canada, the Society
of Ontario Adjudicators and Regulators, l’Association des juristes d’expression
française de l’Ontario, the Canadian Association for Legal Ethics, the
International Legal Ethics Conference, the Canadian Network of National
Associations of Regulators, the Association of Law Officers of the Crown, the
University of Toronto Centre for the Legal Profession, the Ontario Paralegal
Association, Osgoode Professional Development and the Manitoba Council of
Administrative Tribunals. He has also written a blog entry for the Advocates’

4See:

www.lawsocietytribunal.ca and www.tribunaldubarreau.ca.
The position of Tribunal Office Manager and Senior Counsel reported to the Director of Policy and Tribunals before
the approval of the June 2012 Report. The position of Registrar and Senior Counsel, to whom all Tribunal Office staff
report, now reports to the Tribunal Chair.
6 https://lawsocietytribunal.ca/Document%20Resources/2014%20LST%20Annual%20Report%20EN.pdf.
5

5
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Society. In 2015, the Tribunal Chair was elected as a member of the Board of
Directors of the Council of Canadian Administrative Tribunals.
15. The key components of establishing the Law Society Tribunal as an independent
adjudicative tribunal within the Law Society of Upper Canada are now in place. These
activities have been carefully coordinated to provide the new Tribunal with a framework
that supports the commitment to a hearing process that is transparent, fair and effective
both for the public and licensees who are subject to the proceedings. At the same time,
the Tribunal is situated within the Law Society’s legislative regulatory framework, making
it an integral part of the Law Society’s mandate to regulate in the public interest.
IV.

ADJUDICATIVE EXCELLENCE

16. The June 2012 Report places central importance on adjudicative excellence as a
cornerstone of the new model, noting,
…to carry out its commitment to an adjudicative system that is as
effective and transparent as possible, and to continue the ongoing
process of reform that the Law Society has followed over the last
decade, it is essential for the Law Society to develop a more
systematic and effective structure as well as greater quality assurance
measures for its adjudicative functions.
17. Adjudicative excellence speaks to the quality, skill and availability of adjudicators, their
ongoing training and evaluation and their appointment and re-appointment. It also
speaks to the quality of the hearings the Tribunal conducts, the decisions it produces, its
commitment to timeliness of hearings and release of decisions and reasons and the
development and use of Tribunal jurisprudence to ensure coherent procedure and
substantive results.
18. The Law Society Tribunal’s approximately 92 adjudicators are part-time appointments,
with the exception of the Tribunal Chair. This structure presents a unique challenge that
the new model seeks to address as part of its commitment to quality. Adjudicators are
drawn from benchers, licensees and public appointees. Due to bencher elections,
government appointment of lay benchers and appointment terms there is a degree of
regular turnover. It becomes essential to address the implications of constant renewal
through education and facilitating skills development. At the same time, the assignment
of panels must ensure timeliness, experience, skill in chairing and reason writing, the
requirements of Ontario Regulation 167/07 respecting panel composition, equity and
diversity considerations, avoidance of conflicts of interest, bilingual requirements, where
applicable, and use of the full roster of appointees are taken into account.

6
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19. The June 2012 Report noted,
to the extent that the Tribunal adjudication model continues to be
premised on the use of part-time adjudicators, the challenge for the
enhanced approach is to ensure that within a framework of part-time
adjudication the Law Society’s responsibility for an effective, timely and
competent adjudicative process is achieved.
20. The implementation of this priority of the model will be ongoing. The periodic and regular
renewal of membership on the Tribunal makes a systematic and dynamic approach to
quality assurance essential.
21. This is particularly important as the matters before the Tribunal have become
increasingly complex in nature. A commitment to quality assurance is essential to ensure
appropriate adjudicative skill in hearings and case management, subtle and detailed
understanding of administrative law and the Rules of Practice and Procedure, familiarity
with the Tribunal’s jurisprudence and understanding of the breadth and depth of issues
before panels.
22. To date, in furtherance of adjudicative excellence, a number of initiatives have been
undertaken or expanded, including,
a. development of a Member Position Description to better define and guide the
adjudicative role;7
b. the initiation of a performance development process to foster self-reflection and
enhanced adjudicative skills. The June 2012 Report spoke to establishing a
rigorous evaluation process to ensure quality adjudication. It also put forward
some suggestions for the essential competencies on which adjudicator
reappointment could be based and evaluated. In its current form, the process is
not designed as an objective quality assurance performance-assessment
system, but as an introduction to reflective practice. This was thought to be an
essential way to introduce the process, since none had existed previously. This
enables adjudicators to become familiar with a performance assessment process
that will continue to develop and evolve with the ongoing implementation of the
Tribunal model;
c. adjudicator education and training including,
i. multi-day orientation and training for new Tribunal members. This has
become more focused, in-depth and tailored to reflect whether or not new
bencher adjudicators8 have previous adjudicative experience. New

7

Benchers were afforded an opportunity for input into the content of the description.
This training is specific to benchers only since appointee adjudicators must have adjudicative experience to be
eligible for appointment.
8

7
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adjudicators with adjudicative experience take a two-day program
focused on the Tribunal process and jurisprudence. New bencher
members, without adjudicative experience, take a four-day program that
builds on the two-day program with the central components of the Society
of Ontario Adjudicators and Regulators (SOAR) Certificate in Adjudication
program added;
ii. ongoing mandatory substantive and skills training twice a year for all
Tribunal members. The focus is on both substantive content and practice
skills. Program topics have included, Navigating Challenging Interactions
in Tribunal Processes, Identifying and Addressing Mental Health Issues,
Reason Writing, Evidence and Hearings Management;9 and
iii. regular adjudicator updates, focusing primarily on jurisprudential
developments;
d. establishment of a colleague review practice to enhance quality and consistency
of reason writing. Receiving feedback on draft reasons from colleagues brings a
fresh perspective from someone who was not at the hearing and has not been
involved in the deliberations. That person can point out issues such as reasoning
that seems unclear or unconvincing, gaps in logic, what may appear to be
inconsistencies with other decisions, case law the parties may not have brought
to the panel's attention or better ways to organize the decision. The panel retains
complete discretion on whether to accept the comments;
e. the Tribunal Chair’s appointment of chairs for each panel, balancing adjudicator
experience, specialized knowledge, case management and reason-writing
expertise and experience;
f.

ongoing development of jurisprudence to provide coherence and precedent
within the Tribunal process and guidance to those who use it;

g. appointment of adjudicators with specialized substantive knowledge in areas
arising frequently in Tribunal matters; and
h. efficient and rapid communication of new jurisprudence and significant issues to
Tribunal members to enhance their reason writing and adjudicative approaches.
Jurisprudential developments are also analysed to be incorporated in adjudicator
training.

9

In 2014 education focused on evidence, the role of the adjudicator and reason writing.
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23. To ensure meaningful discussion and input around issues of quality, members of the
Tribunal Chair’s Practice Roundtable (discussed below) and Tribunal members provide
regular comments and input to the Tribunal Chair.
24. These activities are also directed at the criteria for adjudicator excellence and quality of
decision-making set out at paragraph 14(c) to (m) of the June 2012 Report.
V.

ENHANCED TRIBUNAL PROCESSES

25. The June 2012 Report listed the initiatives undertaken between 1999 and 2012 to
implement a number of important operational and adjudicative enhancements to the
adjudicative process. The Report went on to note,
These steps have made important incremental improvements to the quality and
consistency of adjudicators’ decisions. However, to carry out its commitment to
an adjudicative system that is as effective and transparent as possible, and to
continue the ongoing process of reform that the Law Society has followed over
the last decade, it is essential for the Law Society to develop a more systematic
and effective structure…
26. Enhanced Tribunal processes benefit the public, licensees who are subject to the
process, lawyers and paralegals who represent licensees, and adjudicators. They also
address another of the June 2012 Report’s goals “to make more effective and efficient
use of Law Society resources through an enhanced adjudicative structure.” This latter
goal has both a human resource component and a financial one.
27. Enhancing Tribunal processes is ongoing, but to date a number of activities have been
undertaken, including,
a. establishment of the Tribunal Chair’s Practice Roundtable as a forum for the
Tribunal to consult with and obtain feedback regarding its policies, processes,
practices, Rules of Practice and Procedure and practice directions from those
who practise before it. The Roundtable provides an effective and regular channel
for the Tribunal to share and receive comment on development and proposals
about its processes;10
b. the establishment of a Tribunal stakeholder list to provide email updates and
consultation documents from the Tribunal for those lawyers, paralegals and
10

Information about the Roundtable and is members can be seen at
https://lawsocietytribunal.ca/Pages/Mainpage.aspx#115.
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members of the public who have indicated an interest in being on the list of
recipients. This is a new feature, which will be more actively promoted to
encourage participation. As implementation continues, initiatives such as this are
part of ongoing efforts to enhance transparency and accessibility of the Tribunal
processes;
c. the introduction of Frequently Asked Questions (FAQs) and Guides to regulatory
proceedings to assist licensees and the public;
d. ongoing assessment, amendment and enhancement of the Rules of Practice and
Procedure to improve processes;11
e. focus on enhanced case management and mediation. This is part of an overall
priority to manage each proceeding more effectively with a view to narrowing
issues, ensuring all necessary steps have been taken to be ready for the hearing
date, encouraging the use of Agreed Statements of Facts and joint submissions,
where appropriate, interacting with self-represented licensees at an earlier point;
identifying any complicating factors (e.g. mental health or other issues) and
providing directions to the parties with respect to the conduct of the proceeding.
Early signs suggest that increasingly effective use of these processes should
reduce adjournments, the length and complexity of hearings and to some degree
the cost of hearings. In particular, fewer proceedings management conferences
(PMC) are being scheduled for each proceeding, with pre-hearing conferences
(PHC) being used increasingly to define and narrow issues, schedule hearing
dates and in a number of cases shorten the process. Endorsements coming out
of the PMCs and PHCs are more detailed and clear for the assistance of the
panel hearing the merits of a matter.12
f.

introduction of a new scheduling system with increased and more flexible hearing
date availability. It also provides parties with exact hearing dates as opposed to a
range of dates as was the previous practice, which eliminates the need for
“reserve adjudicators” to hold time each week in case of conflict;

g. ongoing development of an electronic case management system that will
facilitate the filing of documents, enable statistics about the Tribunal’s work to be
more easily generated, allow adjudicators electronic access to certain documents
in the file, and enable electronic signatures and streamline Tribunal work. It is
anticipated that a first phase, for the use of adjudicators and Tribunal staff will be
ready for use in early 2016, with ongoing development continuing to enable use
by parties. Adjudicators will also be able to access educational materials and
access videos respecting jurisprudential updates (formerly done in Convocation);
h. addressing accessibility issues in the new Tribunal premises, including a built-in
assistive listening-device system to assist those with hearing impairment;

11

A longer term project may involve a review of the Rules overall. This would be the first review since major changes
were introduced in 2009.
12 Between 2011 and 2014 PHCs went from 104 to 215. In 2014 alone there was an 82% increase in PHCs from the
previous year.
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VI.

i.

reconsideration of the type of statistical information that should be gathered,
going forward, to best support implementation and evaluation of the Tribunal
model. The data currently being collected reflects older considerations of the type
of information that would be useful; and

j.

assigning adjudicators with knowledge of and experience with mental health
issues and other specialized substantive law knowledge to cases where such
expertise would enhance the process.

COST- EFFECTIVENESS / IMPACT ON TRIBUNAL PROCESSES

28. The June 2012 Report provided that the review was to include consideration of the
impact of the model on Tribunal processes and its cost-effectiveness. The ongoing
implementation of the model is having an impact on the Tribunal process in the three
areas discussed here (independence, quality adjudication and enhanced processes).
Concerted efforts are also ongoing to make the Tribunal process more accessible to
licensees, particularly those who are self-represented. This includes the activities
mentioned above (e.g. website FAQs and guides) and the introduction of the Tribunal
Book of Authorities,13 more active case management that enables earlier contact with
licensees, discussions with the Advocates’ Society respecting the duty counsel program
and ongoing consideration of a more efficient process for commencing proceedings and
communicating information to assist parties, particularly the self-represented and those
with mental health issues.
29. In discussing cost-effectiveness, the June 2012 Report considered where the new model
might result in efficiencies as follows:
It is difficult to quantify cost savings of a yet to be introduced system, but
the Committee believes that the proposals it has put forward will in the
long run result in a number of cost reductions, including,
a.

adjudicator cost savings as hearings are more expeditiously
scheduled and completed, resulting in fewer adjudicative hours and
fewer hearings that must be drawn out over many months;

b.

as the Chair will sit on hearings, the remuneration and expenses of
another adjudicator will be saved;14

13

Policy approved for implementation in September 2015 to create a Tribunal Book of Authorities for the most
frequently cited cases, which will obviate the need for parties to individually provide copies of those cases.
14 As the June 2012 Report anticipated, the Tribunal Chair sits regularly on panels and chairs, as well as conducting
pre-hearing conferences.
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c.

the development of enhanced training in decision-writing that will
reduce the time spent on writing reasons; and

d.

through training, more efficient hearing processes that reduce the
time needed for hearings.

30. All of these anticipated features have, in fact, become part of the model’s ongoing
implementation, as can be seen in the previous sections of this Report. It may be too
early in the implementation process to be able to isolate and link all of these activities to
financial implications, but some available information suggests that as these processes
are becoming embedded they are having an effect, not just on the cost of the Tribunal
itself, but on costs incurred by the parties, licensees, witnesses, and Law Society
counsel’s time.15 As discussed above, this is related to, among other things,
a. a new scheduling system that is more tailored and requires parties to attend only
on actual hearing dates, rather than a range of dates, all of which permits more
efficient use of Tribunal time and especially assists in the attendance of
witnesses.
b. using Tribunal staff expertise to develop the new scheduling system, rather than
retaining outside consultants;
c. significantly improved and increasingly focused use of case management
through PMCs and PHCs as discussed above (paragraph 27(e)) which can
reduce the length of a hearing and resolve issues;
d. the Tribunal Chair’s adjudicative role that provides useful continuity and handson observation of the Tribunal process to consider cost-savings procedures and
allows for some savings of part-time adjudicator remuneration;
e. activities now undertaken by the Tribunal Chair that would have previously been
done by others, resulting in greater continuity and efficiencies;
f.

reduction in the number of “older” Tribunal cases as a result of better time and
case management;16 and

g. the introduction of a Tribunal Book of Authorities that may be relied upon to
reduce parties’ photocopying costs and reduce paper usage.

15

There is some preliminary information suggesting that the cost of adjudicator remuneration was lower in 2014 than
in previous years, although more time will be needed to assess the full meaning of this information.
16 The Federation of Law Societies of Canada National Discipline Standards, whose goal is to develop a set of
standards against which each Law Society’s performance in the areas of discipline and tribunal processes may be
assessed, sets service standards for timeliness. These benchmarks also contribute to efficiencies.
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VII.

ONGOING INTERACTION WITH TRIBUNAL COMMITTEE, THE BENCHER VICECHAIRS OF THE HEARING AND APPEAL DIVISIONS, THE TRIBUNAL
IMPLEMENTATION WORKING GROUP AND CONVOCATION

31. The Tribunal Committee (the “Committee”) and Convocation remain an integral part of
the Tribunal model. By-Law 3 states that the Tribunal Committee’s mandate is,
(1) to develop, in conjunction with the Chair of the Law Society Tribunal, for
Convocation’s approval policy options on all matters relating to the Law Society
Tribunal, including the development or preparation of practice directions, an
adjudicator code of conduct, publication protocols for tribunal decisions and
adjudicator professional development.
(2) Subject to the approval of Convocation, in conjunction with the Chair of the
Law Society Tribunal, the Tribunal Committee may prepare rules of practice and
procedure.
32. The Committee’s role is evolving to reflect the Tribunal Chair’s leadership, as defined in
the June 2012 Report, but within the implementation process and new model its
continued importance includes,
a. ensuring that a committee of benchers remains actively involved and engaged in
Tribunal policy issues, in particular those that require Convocation approval;
b. providing reflection and input into the ongoing reforms;
c. providing feedback to the Tribunal Chair;
d. in circumstances where there may be disagreement on whether an issue is more
regulatory or Tribunal-related, providing the Tribunal’s perspective on issues in
Convocation; and
e. supporting a growing commitment to the new model, in which benchers are
responsible for the governance overall, but are at the same time fostering an
independent Tribunal, in furtherance of the best possible model of self-regulation.
33. As the June 2012 Report intended, the Hearing and Appeal Division Vice-Chairs are
elected benchers. Their purpose is “to provide support and assistance to the Chair
related to the functioning and responsibility of the Hearing [Division] and the Appeal
[Division] and act as a substitute Chair in the absence of the Chair or as requested by
the Chair.” Both Vice-Chairs sit as members of the Tribunal Committee and the Tribunal
Implementation Working Group. As benchers they also bring an important perspective to
the model’s implementation to assist the Tribunal Chair, who is not a bencher.
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34. To further ensure links between the Tribunal Chair, the bencher Vice-Chairs and the
Committee, a Tribunal Reform Implementation Working Group was established, whose
members are the Tribunal Chair, the Tribunal Committee Chair and Vice-Chair and the
Vice-Chairs of the Hearing and Appeal Divisions. The Tribunal Registrar is also a
participant. The Working Group meets to discuss implementation-related issues, which
then inform discussions at Committee.
35. Convocation retains its integral role in the Tribunal through both legislative requirements
that mandate it to make certain decisions and through its decision-making authority over
certain Tribunal policy matters. In the context of the model, Convocation exercises its
authority in keeping with the Tribunal Chair’s role as set out in the position description:
The Chair is responsible for the overall implementation of the strategic
direction and performance of the Tribunal, including its Hearing and
Appeal [Divisions], subject to the provisions of the Law Society Act and
Convocation’s policies. The Chair will be accountable to Convocation to
provide leadership to the Tribunal to ensure that it operates fairly,
efficiently and effectively within its mandate.
36. This integrated approach to the model, in which the Tribunal Chair, the Tribunal
Committee, Tribunal Vice-Chairs and Convocation interact to advance the mandate, is in
keeping with the June 2012 Report.
VIII.

ONGOING TRIBUNAL IMPLEMENTATION – CHALLENGES AND
OPPORTUNITIES

37. Each component of the model’s implementation, as described above, sets the stage for
further developments that drive the core values of fairness, quality, transparency and
timeliness. The foundational steps implementing the model are now largely in place and
the securing of dedicated Tribunal premises will further facilitate implementation.
38. With a significant number of new bencher appointees to the Tribunal and ongoing
assessment of educational and training needs of adjudicators, the Tribunal will continue
to consider the most effective ways to support and enhance quality assurance, effective
reason writing and use of adjudicators. The large size of the Tribunal and the part-time
nature of the appointments require special attention to issues such as,
a. effective panel composition;
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b. the potential effect of process efficiencies on the number of hearing days
required per year and the consequential effect of that on scheduling panelists;
and
c. the evolution of merit-based performance assessment.
39. As part of the ongoing implementation of the model, the Tribunal will continue to work on
issues related to,
a. electronic and other technological processes;
b. development of revised Rules of Practice and Procedure with a more uniform
and modern organization and drafting style that includes the definition of values
such as proportionality, accessibility and overall fairness and allows for greater
use of written processes, active adjudication and technology;
c. ongoing development of process efficiencies within the Tribunal’s control. The
Tribunal is involved once an application or notice of referral for hearing is issued.
It has no involvement prior to that juncture;17
d. accessibility for licensees and the public;
e. improved collection of statistics to further enhance monitoring and evaluation of
the model’s implementation;
f.

considering further enhancements to the duty counsel program, such as
representatives at PHCs;

g. greater use of Practice Directions;
h. greater attention and training related to mental health issues;
i.

more quality improvement and assurance measures for adjudicators, including
even more emphasis on skills building and further development of the
performance assessment system;

j.

outreach to the administrative justice community; and

k. ongoing implementation of cost efficiencies.
40. The June 2012 Report continues to guide the model’s framework and implementation in
a dynamic and flexible way that enables the Tribunal to evolve with a changing
landscape. As implementation continues there will be further room for advancements,

17

The Tribunal controls the process from the point at which a proceeding is commenced. It does not control the
regulatory process/timing before that point in time. Similarly, to the extent it wishes to introduce policy changes that
come within Convocation’s authority it must dovetail with Convocation’s priorities and timeline.
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increased quality assurance and continued commitment to the values of fairness, quality,
transparency and timeliness that underpin the Tribunal’s mandate.

16
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Message from the Chair
I am pleased to present the first Annual Report of the Law Society Tribunal,
which was formally established in March 2014. This report describes
the many initiatives we undertook throughout 2014 in support of the
establishment of an independent administrative tribunal within The Law
Society of Upper Canada. These initiatives are designed to enhance the
quality of the Tribunal’s work in fairly and impartially processing, hearing
and deciding the cases that come before us.

Several types of cases are worth highlighting. Decisions on allegations of
professional misconduct connected to mortgage fraud were prominent.
Also significant were issues relating to mental health. Decisions addressed
incapacity, health as a mitigating factor in penalty and requests to order an
independent medical examination. Finally, the Tribunal’s single-adjudicator
summary hearing process dealt with many cases alleging failure to respond
to the Law Society or violations of rules relating to financial records.

Tribunal members include benchers, who also have a role in governance
of the Law Society, and other appointees to the Tribunal who are lawyers,
paralegals and members of the public. Each panel is assigned by the Chair;
important considerations in composing panels include ensuring bencher and
lay representation and diversity in expertise and experience.

We continue to develop our jurisprudence. Significant 2014 Appeal Division
decisions provided guidance on transparency of hearings (Law Society
of Upper Canada v. Xynnis, 2014 ONLSAP 9); ungovernability and the
application of progressive discipline (Law Society of Upper Canada v.
Shifman, 2014 ONLSTA 21); and standards in criminal law practice
(Law Society of Upper Canada v. Besant, 2014 ONLSTA 50).
We are committed to enhancing case management and alternative dispute
resolution in the pre-hearing process, thereby reducing hearing time and
adjournments. A small group of Tribunal members presides at pre-hearing
conferences, and meets regularly to discuss common issues and promote
consistency in approach.
This year, our staff’s reporting relationships changed: the Registrar and
Senior Counsel, who manages the Tribunal Office, now reports to the Chair.
Staff have embraced the Tribunal’s identity and put in extra effort in a year
filled with changes to their work and a busy caseload.

David A. Wright
Chair, Law Society Tribunal

I have learned a great deal from the Tribunal’s stakeholders, members and
staff in my first full year as Chair. I look forward to continued input and
feedback from them, the Tribunal Committee, Convocation and the public
as we continue the process of building an independent tribunal within selfgovernance of the legal and paralegal professions.
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Tribunal Evolution
A Distinct Identity
M I S S I O N S TAT E M E N T A N D C O R E VA L U E S

The Law Society Tribunal is an independent adjudicative tribunal within The
Law Society of Upper Canada. The Tribunal was formally established on
March 12, 2014, through implementation of the Modernizing Regulation
of the Legal Profession Act, 2013.
In recognition of the Tribunal’s distinct identity and commitment to
an enhanced tribunal process, a mission statement and core values
were created and implemented through a process of consultation with
stakeholders and members.
The Law Society Tribunal processes, hears and decides regulatory cases
about Ontario lawyers and paralegals in a manner that is fair, just and in
the public interest. The work of Tribunal members and staff is informed and
governed by this mission statement and the core values of fairness, quality,
transparency and timeliness.
TRIBUNAL TEAM

The Tribunal is made up of members and staff. Tribunal members are
the adjudicators who hear and decide cases. All are part-time, with the
exception of the Chair. There are 13 full-time staff, including the Chair, and
one part-time staff member.

Members
The Tribunal consists of a Hearing and Appeal Division. The Chair of the
Tribunal is Chair of both the Hearing and Appeal Divisions, and each
Division has a Vice-Chair. Pursuant to the Law Society Act, the Chair must
be a lawyer who is not a bencher and the Vice-Chairs must be elected
benchers.

Other tribunal members include elected and other lawyer and paralegal
benchers, lay (public) benchers appointed by the Lieutenant Governor
in Council and lawyers, paralegals and lay (public) Tribunal members
appointed by Convocation on recommendation of the Chair. Public
members must also be approved by the Attorney General for Ontario.
Currently, there are 81 members of the Tribunal in addition to the Chair and
Vice-Chairs. All Tribunal members are members of the Hearing Division.
Twenty Tribunal members are also members of the Appeal Division. The
Chair is appointed for a four-year term, and Vice-Chairs and members are
appointed for terms of up to two years.
Members sit in panels of one, three or five to hear and decide cases. Panels
are composed by the Chair in accordance with the requirements set out in
Ontario Regulation 167/07.

Tribunal Office
The Tribunal Office is led by the Registrar and Senior Counsel, who reports
to the Chair. Tribunal Office staff support the adjudicative work of the
Tribunal by coordinating file management, scheduling hearings, releasing
orders and reasons and providing support at hearings.

Tribunal Committee
The Tribunal Committee is a standing committee of Convocation. Its
mandate is to develop for Convocation’s approval, in conjunction with
the Chair, policy options on all matters relating to the Tribunal, including
practice directions, the Adjudicator Code of Conduct, publication protocols
for tribunal decisions, Tribunal member professional development and rules
of practice and procedure.
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TRIBUNAL STRUCTURE

Chair
David A. Wright

Trib unal M emb ers

Trib unal Commit tee

Linda R. Rothstein
Vice-Chair, Hearing Division

Raj Anand
Chair

Mark Sandler
Vice-Chair, Appeal Division
Elected Lawyer Benchers (33)

Executive Assistant to Chair

Trib unal O f fice

Janet A. Leiper
Vice-Chair

Senior Counsel

Grace Knakowski
Registrar and Senior Counsel

Committee Members (12)

Elected Paralegal Benchers (3)
Lay (public) Benchers (7)

Administrator

Ex Officio Benchers/
Former Treasurers (17)

Bilingual Clerk to Tribunal (2)

Lawyer Appointees (13)

Clerk to Tribunal (3)

Paralegal Appointees (5)

Counsel

Public Appointees (10)

Hearings Coordinator
Publications Counsel (2)
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Tribunal Advancement
The Law Society Tribunal is committed to continuous improvement and
advancement. As part of this commitment, a detailed Tribunal member
position description and formal performance development process for
members have been approved by Convocation and implemented.
APPOINTMENT AND REAPPOINTMENT PROCESS

Members are appointed and reappointed to the Tribunal by Convocation
on recommendation of the Chair. Benchers are eligible to be appointed to
an initial term by virtue of their position. Other members are appointed
following a competitive process and must have adjudicative experience.
Tribunal members must adhere to the Law Society Tribunal Adjudicator
Code of Conduct and demonstrate many aptitudes, including:
•
•
•
•
•

Knowledge of administrative law, legislation and rules
Commitment to procedurally fair and transparent hearings
Production of quality jurisprudence
Collegiality and self-reflection
Continuous development through education of adjudicative skills and
knowledge of issues before the Tribunal

RECRUITMENT

In 2014, the Law Society Tribunal initiated two separate competitive
processes to recruit public and lawyer appointee members. As a result of
these competitions, five public and four lawyer appointees were added
to the Tribunal. The addition of these members strengthens the Tribunal’s
ability to conduct French language hearings and increases the diversity of
expertise and experience among Tribunal members.

•--•--•---

<>

Outreach
S TA K E H O L D E R I N P U T

The new Chair’s Practice Roundtable has given Tribunal stakeholders
a collegial forum in which to comment on the work of the Tribunal. The
Chair’s Practice Roundtable is comprised of duty counsel who regularly
assist lawyers and paralegals at the Tribunal and individuals who regularly
represent lawyers and paralegals or The Law Society of Upper Canada
before the Tribunal.
The Chair’s Practice Roundtable also provides an effective channel for the
Tribunal to share and receive comment on developments and proposals
about its processes.
Lawyers, paralegals and members of the public can receive email updates
and consultation documents from the Tribunal by asking to be included on
the Tribunal’s Stakeholder’s List.
R E G U L AT O R Y A N D A D M I N I S T R AT I V E J U S T I C E C O M M U N I T Y

The Law Society Tribunal continues to establish its new identity within
the regulatory and administrative justice community through the Chair’s
speaking engagements at conferences and events, including:
•
•
•

O R I E N TAT I O N A N D E D U C AT I O N

All new Tribunal members attend a multi-day orientation. Continuing
education is offered to members and staff throughout the year, and
attendance at two half-day sessions is mandatory for all members. This
year’s sessions focused on evidence, the role of the adjudicator and reason
writing.
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Canadian Institute for the Administration of Justice Conference –
Advanced Judicial Seminar on Administrative Law
Federation of Law Societies of Canada – The Law Society of Upper
Canada’s Independent Tribunal Model
The Society of Ontario Adjudicators and Regulators and Osgoode
Professional Development – Ethics of Alternative Dispute Resolution in
Administrative Justice
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Tribunal Operations
Core Values

FAIRNESS

We will be fair and impartial in our processes
and proceedings, treating all with respect,
courtesy and dignity.

Fairness – Legislative Amendments
To create the Law Society Tribunal, the Law Society Act,
By‑Law 3, Ontario Regulation 167/07 and the Rules of
Practice and Procedure were amended.
More recently, the Rules of Practice and Procedure were
amended to require a lawyer, paralegal or lawyer or
paralegal applicant involved in a Tribunal proceeding to
prepare a pre-hearing conference (PHC) memorandum.
Previously, only the Law Society was required to do so.
Requiring both parties to prepare a PHC memorandum
gives equal opportunity to state a position and promotes
more detailed discussions at the PHC.
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QUALITY

We strive for excellence, acting with dedication
and professionalism. We aim for continuous
improvement, valuing diverse perspectives. We
commit to an atmosphere that enables all to
perform at their best.

Quality – Case Management System
Work is underway, together with the Law Society’s
Project Management Office, to create a new electronic
case management system to facilitate the filing of
documents and the work of Tribunal members and staff,
and to easily generate statistics about the Tribunal’s
work. The Tribunal’s new case management system is
being built within SharePoint to capitalize on The Law
Society of Upper Canada’s decision to move to this
platform across the organization.
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TRANSPARENCY

We will act in a manner that bears the closest
scrutiny. Our decisions, rules, processes and
policies will be available to licensees and the
public, accessible and easily understandable.

Transparency – Website and Law Society Tribunal Identity
The Law Society Tribunal website was created and
launched on March 12, 2014. Internet presence through
an independent website has dramatically increased the
profile and transparency of the Tribunal. It allows for ease
of access to Tribunal information by the public, media
and parties. The website contains a wealth of information
about the Tribunal and its activities.
A unique Law Society Tribunal identity was enhanced
with the design of a logo and stationery allowing
lawyers, paralegals, the public and the media to visualize
the Tribunal’s independence within The Law Society of
Upper Canada. This has assisted in educating parties
and stakeholders about the distinction between the
Law Society Tribunal and The Law Society of Upper
Canada’s Professional Regulation Division while
emphasizing the Tribunal’s independence and neutrality.
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TIMELINESS

We are guided by the importance of timely
resolution of all matters. We will schedule
hearing and continuation dates expeditiously
and complete written reasons promptly.

Timeliness – New Scheduling Process
On May 2, 2014, the Law Society Tribunal initiated a
new scheduling process. The new scheduling process
maximizes hearing date options and provides parties
with exact hearing dates, as opposed to a range of dates
as was the former practice. Certainty of hearing dates
promotes timely scheduling and translates into cost
savings for parties as representatives are only required to
attend on actual hearing dates.
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Tribunal Metrics

The Law Society Tribunal’s 2014 statistics may be found here.
HEARING AND APPEAL FILES OPENED IN 2014

HEARING AND APPEAL FILES OPENED BY YEAR
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Statistical Highlights and Trends
FILES OPENED

The Law Society Tribunal continued to administer a very busy caseload in 2014. While fewer originating processes were filed with
the Tribunal than the year before, the overall work of the Tribunal remained steady as more files were closed by the Tribunal than
in 2013. The Tribunal Office received 125 notices of application or referral for hearing and motions for interlocutory suspension
or practice restriction to be considered by the Hearing Division, compared to 159 filings in 2013, a 21% decrease. The Tribunal
Office also received 23 notices of appeal to be considered by the Appeal Division compared to 20 filings in 2013, a 15% increase.
The total number of filings in 2014 is similar to that of 2012 filings.
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Tribunal Metrics

The Law Society Tribunal’s 2014 statistics may be found here.
HEARING AND APPEAL FILES CLOSED IN 2014

HEARING AND APPEAL FILES CLOSED BY YEAR
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FILES CLOSED

In 2014, the Tribunal closed 152 files that were before the Hearing Division compared to 134 closed files in 2013, a 13% increase.
The Tribunal also closed 28 files that were before the Appeal Division compared to 22 closed files in 2013, a 27% increase.
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OPEN FILES BY AGE

At year-end 2014, the Tribunal’s open or active file inventory of 152 files may be sorted by age as:
0 to 6 months - 64 files (42%), 7 to 18 months - 60 files (40%), 19 to 24 months - 17 files (11%) and over 24 months - 11 files (7%).
Almost half of the Tribunal’s open or active inventory at 2014 year-end is less than six months old and 82% of the Tribunal’s
open or active inventory is less than 18 months old. These figures are identical to year-end 2013 figures and improve on
2012 percentages of 33% and 76%, respectively. At 2014 year-end, only 7% of open or active files were over 24 months old,
compared to 13% in 2013 and 16% in 2012.
NUMBER OF FILES AND FREQUENCY BEFORE THE TRIBUNAL

Case management and adjudication activity before the Tribunal remained high in 2014. The proceeding management conference
considered 144 files and the Hearing Division considered 190 files in 2014. The appeal management conference considered
15 files and the Appeal Division considered 26 files.
T O T A L H E A R I N G S S C H E D U L E D A N D VA C A T E D

In 2014, hearings were scheduled on 96% of all available calendar days. A total of 450 single-day or multiple day hearing blocks
were scheduled before the Hearing and Appeal Divisions. Of these, 407 were for Hearing Division hearings and 43 were for
Appeal Division hearings. Of the 407 Hearing Division blocks scheduled, 17% were vacated which is an improvement from the
23% and 22% of vacated hearings in 2013 and 2012, respectively. The Appeal Division experienced the same improvement
as only 12% of blocks scheduled were vacated, compared to 16% in 2013 and 13% in 2012. The decrease in adjournments is
likely due to an emphasis on more active pre-hearing case management and more consistent application and awareness of the
Tribunal’s practice direction for adjournment requests.
TRIBUNAL REASONS PRODUCED AND PUBLISHED

In 2014, 183 written reasons were produced, an increase of 29% from 2013 and 27% from 2012. Tribunal written and oral
reasons continue to be published on The Canadian Legal Information Institute website to ensure that Law Society Tribunal
jurisprudence is available to licensees and the public in an accessible format that may be researched.
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TAB 5.5
Tribunal Model Three Year Review
Input Summaries

Meeting with Tribunal Chair’s Roundtable: September 22, 2015
Roundtable Participants:
Blair Bowen, Grace Knakowski, Nadia Liva, Leslie Maunder, Deborah McPhadden, Marcy
Segal, Danielle Smith, Ian R. Smith, Glenn M. Stuart, William Trudell, David Wright
Working Group Members: Raj Anand, Marion Boyd, Cathy Corsetti, Barb Murchie
Staff: Sophia Sperdakos
∑

Consider an increase in educational opportunities to educate the profession on what the
Tribunal does – piggy back onto other events e.g. Advocates Society dinners, OBA,
CLA: take 10 or 15 minutes to talk about the Tribunal – commitment to transparency,
fairness. Currently counsel has to explain the process, structure, etc. to clients who don’t
understand; consider interview with David Wright for newspapers (e.g. Toronto Star) so
more than just discipline side being reported in media

∑

Potential for CPD program on becoming a Duty Counsel (DC) for the Law Society
Tribunal (this would need to be coordinated with a greater interest in expanding the DC
program.)

∑

There was an extensive discussion about the DC issue:
o Is the DC program within Tribunal mandate – consensus that the DC issues
contributes to the perception of fairness – access to DC earlier particularly
important given the increasing importance put on proceeding management
conferences (PMC) and pre-hearing conferences (PHC).
o There seems to be a logjam around enlarging the program – need to better
involve the Advocates’ Society and other groups perhaps; need advertising for
volunteers, followed by training; better call back to those who wish to volunteer
through Advocates’ Society.
o It was noted that David Wright has worked very hard to try to expand – Tribunal
should not be tarred with brush of any criticism but the Law Society as a whole
may need to deal with issue.
o Other perspective expressed was that for complainants and the public at large
who can’t afford counsel, does pushing increase to DC program for licensees
appear to be a conflict?
o There was mention of a “public defender” system.
o There was mention that Law Society discipline counsel go out of their way to
assist DC and un-represented.
o Need for amicus on occasion – is there a way to address?
o Protecting the public doesn’t just mean punishing lawyers. Need to address
mental health issues in multiple ways to protect the system.
1
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∑

Other points made respecting continuing improvements to the model’s implementation:
o Add more information, easily accessible on the website respecting the process
and specifics aspects for use of complainants, licensees etc. (e.g. how is
privilege protected in the process?).
o Provide a list of adjudicators with one paragraph biography on website.
o Provide a list of lawyers prepared to speak to an unrepresented licensee for ½
hour for discipline counsel to be able to call if feel licensee could benefit.
o Continue to clarify difference between what Tribunal does and what regulatory
does.
o Consider recommending exit survey of licensees and complainants.
o Suggestions were made for enhanced training of adjudicators:
ß Evidentiary issues
ß Controlling the hearing process
ß Active adjudication
ß Specific focus for solicitor benchers.
o There was discussion of the issue of having counsel to the Tribunal.
o There was discussion of the importance of panelists visibly including lay
adjudicators in any panel deliberation in front of the parties; counsel have
observed lawyer/paralegal panelists not consulting the lay member. Train
adjudicators on that point.
o Security for costs issue was discussed.
o There was support among the counsel for developments at PHC – more active
adjudication there:
ß Important be consistent.
ß Important to have an adjudicator willing to “roll up sleeves” and work with
the parties.
ß Essential to have DC present.
ß Write the endorsement in the room with parties there so clear everyone
agrees.
ß If active PHC process then workable to adjourn for additional material and
have a second appearance; as long as process is meaningful multiple
sessions not a problem.
ß There is incentive to bring clients to the conference, if a meaningful
process.
ß Consider discussing costs issues at PHC.
o

o
o

There was discussion about whether and how to consult with affected licensees
on the Review:
ß Expressed concern about viability of direct survey or questioning.
ß Suggest do through counsel.
ß This way licensee not identified.
ß Ask duty counsel too.
ß e.g. re: questions
∑ something on duty counsel
∑ Was the tribunal helpful?
∑ Did the Tribunal/adjudicators hear you?
Non-bencher adjudicators are generally excellent.
Some concern about inherent conflict between benchers as policy makers and
adjudicators.

2
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o
o
o
o
o

Some comment about whether appropriate that adjudicators sit on both Hearing
Division and Appeal Division, but most thought it was fine.
The process at Tribunal is night and day different from criminal courts –
transparent, authentic, professional and understanding.
What is being done here is unbelievable. There is respect for licensees and for
counsel.
New premises excellent – access to counter for licensees; licensees happy not to
have to go into Osgoode.
Overall consensus model is a significant improvement; David Wright doing
excellent job.

Meeting with Treasurer’s Liaison Group: November 2, 2015
The Treasurer’s Liaison Group was provided with a memorandum from the Chair of the ThreeYear Review Working Group setting out the purpose and nature of the review and the areas on
which their input is being sought.
Approximately 19 legal organizations were represented at the meeting.
The Working Group Chair gave a brief overview to the establishment of the Tribunal and the
nature of the review and the input it is seeking.
There was a brief discussion, with few comments. The representatives were offered the
opportunity to provide written comments if they wish to do so. The comments were requested
for early December but in any event by the end of December 2015. More specifically, it was
suggested that if the representatives’ constituencies have any input on the new model or
changes that have been observed since the model has been in place, this would be helpful.
The Chair of the Tribunal, David Wright, was asked to describe the new Tribunal premises and
some of the advantages.
There was also some brief discussion about the role for duty counsel and the importance of
more people participating.
There was a brief mention of where the Law Society’s work on mental health and on racialized
licensees may intersect with Tribunal issues.
Meetings with Committees: November 2015
Paralegal Standing Committee (PSC)
∑

The PSC Chair commented on the benefits of the new Tribunal offices – functional,
separation from discipline, ongoing use of technology, independence noted.

∑

There was a comment about the division of appointment to panels between bencher and
appointed adjudicators – if there are benchers who can be used is that not more
financially appropriate given the 26 free days benchers contribute – are we maximizing
our resources effectively?
3
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It was noted in response that the Tribunal is very large (92 people) with more active
benchers than previously and the workload is somewhat less than it has been in the
past. In fact the majority of hearings days are still done by benchers who bring the
perspective of their policy awareness to the adjudication issues. The appointed
adjudicators also bring expertise in certain areas. New benchers have now completed
their training and are being scheduled to sit on hearings. The issue of not being
scheduled enough is raised equally by bencher and appointed adjudicators. For all it is
important to note that the Tribunal is structured as a part-time adjudicator model.
∑

There was one comment about the new scheduling system and whether it works for
those in litigation practices.

∑

There was a question about what prevents paralegals sitting on lawyer hearings. This is
not an issue within the mandate of the three year review, but it was noted that paralegals
can and have sat on such hearings and that O. Regulation 167/07 allows for this. This is
part of the overall scheduling process that the Tribunal Chair is responsible for.

∑

There was one comment about whether there is an inherent conflict in the Tribunal Chair
sitting on a hearing and then choosing those who would sit on the Appeal. It was pointed
out that this does not happen. In the case of the Chair having a conflict because of
having sat on a hearing, the Vice-Chair of the Appeal Division (who is a bencher) would
assign the Appeal panel. It was noted that it is important for the Tribunal Chair to sit on
hearings to be able to consider first hand Tribunal work, processes, technology, quality,
etc. The Tribunal Chair also has availability to sit on longer hearings.

Audit and Finance
∑

The Committee discussed how the issue of the model’s cost-effectiveness might be
addressed for the progress report. There was discussion about issues raised in the June
2012 Report, such as the possible eventual elimination of the Appeal Division, reduced
time for writing reasons as training improved and more efficient and shorter hearings.

∑

It was noted that the issue of data and statistics is a complex one because raw numbers
do not take account of,
o different calculations for bencher and appointed adjudicators and whether this
makes sense (26 days);
o the protocol, which has been introduced as part of the goal for enhanced quality,
that there be written reasons in most cases;
o the introduction of colleague/peer review;
o more PHCs;
o the policy decision that balances bencher/appointed adjudicators and
Toronto/rest of the province appointments;
o the June 2012 report emphasis that savings might be longer term (e.g.
elimination of Appeal Division) – too soon to evaluate; and

4
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o

the difficulty the Tribunal Chair has in assessing overall costs of the Tribunal
because he is not responsible for bencher remuneration/expenses. His budget
includes only appointed adjudicators.

∑

Moreover data is not currently collected in a way that allows for effective calculation.

∑

A committee member pointed out that the main reason for the 2012 Report was quality
and training. The financial information is relevant but should not guide the review, which
is to consider qualitative issues.

∑

A question was asked whether the Tribunal premises move came in on budget – cost
benefit analysis of move. This is not something the working group would know. This is
within the Audit and Finance Committee’s mandate.

∑

The Committee was advised of the positive feedback from the Tribunal Chair’s Practice
Roundtable on the move.

Professional Regulation Committee (PRC)
∑

There was some discussion of whether there was data around the improvement of
hearing results that might make the Appeal Division unnecessary. There was discussion
that it is too early to be able to properly assess this, given that the model is only 18
months into implementation. It was also discussed that there may be other reasons why
the Appeal Division remains important. One committee member suggested it assists in
the development of jurisprudence.

∑

One member noted the value of the peer review process for reasons and the positive
impact on quality.

∑

There was some discussion about the size of the Tribunal and that there are too many
people. One PRC member said this means benchers won’t get experience. There were
some comments that the Chair picks panels differently than was done in the past when
benchers used to schedule themselves. A question was raised whether there is the
intention to ultimately eliminate benchers from the Tribunal.

∑

It was made clear that there is no such intention and that the ratio of bencher to
appointed adjudicators reflects that. The scheduling approach currently in place reflects
the June 2012 report philosophy that the Tribunal Chair would assign panels with a view
to balancing a variety of factors, including the requirements of O. Reg 167/07,
benchers/appointed adjudicators, substantive expertise, in and out of Toronto. The old
scheduling system did not serve the goals/purpose of the June 2012 Report.

∑

A comment was made that the appointment of lay members who are professional
adjudicators affects the nature of the “lay” bencher perspective. Further on this, another
5
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comment suggested that the lay panelist is the voice of the complainant and trained
adjudicators may not provide this. It is not important for lay panelist to weigh evidence as
those legally trained can do that. There was disagreement on this point, it being felt that
it is very important for the lay panelist to also weigh evidence. The view was expressed
that lay people bring a healthy dose of common sense and we need to be careful not to
lose that. Another view was expressed that the lay appointee is not there for the
individual complainant but rather for the public interest whether lay bencher or lay
appointee. It was also noted that every adjudicator has the same job description. A
comment was made that perhaps the description should be different.
∑

A question was asked about how input from counsel appearing before the Tribunal as
representatives was being obtained. The committee was advised of the Practice
Roundtable and the letter to counsel seeking input from those who have acted or
appeared on two or more matters in that last 18 months and requesting any comments
they might obtain from their clients, as well.

∑

There were comments in favour of the Tribunal new premises, adjudicator training and
peer review in reason writing.

∑

There was one comment about the role of the Tribunal Chair. It was expressed that he is
doing an excellent job, but is there a check and balance for the position to ensure the
process is fair? The response was to remember that in terms of adjudication the Chair is
independent and intended to be so. There was one comment that there should be term
limits on the Chair’s position.

Equity and Aboriginal Issues Committee
∑

One Committee member commented that those who work with the model feel it is good
– quality and consistency and education all good.
Equity Advisory Group

∑

There was a comment about whether the scope of review was to take into account
equity and diversity issues, including on composition of panels and handling of cases.

Summary of Comments from Two Adjudicators: November 2015
Adjudicator 1
1. Rules of Practice and procedure should not be influenced by the Tribunal - Convocation
should approve.
2. Mental Health Issues – Too many people are using mental health as an excuse;
discipline counsel are too lenient on return to practice element – becomes joint

6

182

Convocation - Tribunal Model Three-Year Review Final Report

submission – if it has affected the practice it is going to take more than 3 or 4 months to
recover from that.
3. Lay adjudicators should represent the broader spectrum of the public. They don’t require
adjudicative experience – don’t need definite experience on tribunals; should be
intelligent, interested people.
4. Self-represented licensees should be accompanied by duty counsel. It would help to
have a more extensive roster of names so there would be sufficient people to go to when
needed.
5. The Tribunal Chair should not be overtaxed by having to sit on too many hearings in
order to save money. The position has many responsibilities and that should be kept in
mind if in fact finances is one of the reasons for him to sit.
6. It should perhaps be suggested to the Ministry of the Attorney General that when setting
out the experience factors to be taken into account when appointing lay benchers,
adjudicative experience should be listed.
7. There needs to be better guidance for panels on assessing whether a person is a
qualified “expert.” The panel does not have the wherewithal to make that determination
based on a resume. Could there not be a panel of names of those that have received the
“seal of approval” to appear as a witness?
8. Too great a tendency to use joint submissions – not preferred over submissions to the
panel. Joint submissions are more prominent than ever.
9. It would be helpful to have more information on panel members with whom one is sitting
than their name and email address.
Adjudicator 2
Appointed members seem to be more concerned than they ought to be with writing reasons that
are appeal-proof rather than figuring out what is right. Their previous experience on other
Boards is thus not helpful.
Summary of Input from one Legal Representative
∑

The new model represents a significant improvement from the old in respect of
presenting a Tribunal that is independent and separate from the Law Society. Many
unrepresented licensees have commented that they perceived the relationship between
the Tribunal and the discipline stream of the Law Society to be too close. Such
perception negatively affects the ability of the Tribunal to conduct its work in a fair and
unbiased manner. The fact that the Tribunal now has its own website, an independent
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Chair and a new location for hearings importantly gives the appearance of independence
and impartiality.
∑

The ability to conduct a PMC and a hearing by teleconference is effectively utilizing
available technology. It also recognizes the financial and time constraints on some
licensees who would otherwise be unable to travel to Toronto to participate in such
procedures.

∑

As for the model’s use of processes that are transparent, frankly haven’t notice a
material difference since prior to the implementation of the new Tribunal model.
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