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Mr. Treasurer, Justice Then, Benchers, ladies and gentlemen. Thank you for the honour 
bestowed on me today. And thank you for the opportunity to speak to those joining the 
legal profession today. 

I am going to talk about the system of justice in Canada, which you have worked so 
hard over the last years to become a part of, because I believe that in becoming 
members of the bar, you do not just have a responsibility to practice ethically in the best 
interests of your client and as officers of the court, you have a responsibi lity to work on 
perfecting our system of justice. 

Legal systems are only as strong as the individuals who sustain them and those people 
are products of the societies in which they live. In times of uncertainty or instability, 
there are stresses on any legal system. One only has to think of what has happened in 
other countries, Nazi Germany being the best known example, where the courts 
became part of a repressive regime, giving the sanction of legality to human rights 
abuses. The one with which I am most familiar is Chile. After the military coup of 
September 11, 1973, the legal system failed the vulnerable. Judges who had been 
called to the bar and appointed to the bench under a democracy became apologists for 
the military dictatorship. While there were judges who resigned or tried to maintain 
some legal protection for the detained and persecuted, they were not numerous. I met 
the Chief Justice at that time of the Supreme Court of Chile, Justice Retemal. He was 
one of the judges often in dissent, who did try to soften the impact of the dictatorship on 
the justice system. He indicated to me, sadly, that judges were meant to apply the law, 
not make it. This is, of course a fundamental principle, but a perverse one when the law 
being applied is unjust and persecutory in nature or the law is being perverted by the 
practices of despots. 

In Canada since September 11, 2001 there have been stresses on our legal system. It 
is not surprising that the Supreme Court of Canada, four months after September 11 
issued its judgement in Suresh in which it indicated that Canada cannot return a non
citizen, alleged to be a terrorist, to torture in another country, but left the door open to do 
so in exceptional circumstances, when our international legal obligations provide for no 
such exception. It is not surprising that Canadian officials have decided in many cases 
since the Suresh judgement that exceptional circumstances exist to return non-citizens, 
suspected of being terrorists to face torture. And sadly, it is not surprising that Canadian 
officials appear to have cooperated with countries like Syria and Egypt in sharing 
information or seeking it about Canadians, suspected of being involved in terrorism, 
who were being tortured in those countries to confirm the information received, or to 
obtain the information sought. We are not immune from the stresses of the current 
global conflicts. 

We are lucky to live in Canada. We have a robust legal system which tries to correct its 
errors over time, which tries to ensure that private disputes are settled fairly, that 
government does not unfairly infringe the rights of those within our borders, be they 



citizens or others, and that, not just the rich, but the weak and vulnerable receive the 
protection that they need and the respect that they deserve. 

But just as our society is not perfect, neither is our justice system. It is flawed. It is 
flawed because we are human beings. Those that make the laws do not always make 
just laws. Often they are reactive to events of our time, as with the Anti-terrorism 
amendments to the Criminal Code. Judges that apply the laws often bring their own 
personal biases into their decision making, even if only subconsciously. They often act 
on the fears of our society. And the players in the system are reflective of their own 
histories, life experiences and influences. For too long those who participated in the 
justice system in Canada were mostly men, middle class, and white. 

There have been improvements during the time that I have practised law. One is that 
the profession has become more inclusive and this is one way that the justice system 
will be better able to resist failure. 

When I was called to the bar in 1978, almost thirty years ago, it was a time when 
women were entering the profession in significant numbers. Today, women lawyers are 
not only defence counsel, crowns, litigators. There are now many who are judges, 
Parl iamentarians and policy makers. I believe that women are making a difference in 
the legal profession and in the justice system in Canada. One only has to read the 
judgements of a woman like the late Madame Justice Wilson, in cases like Morgantaler, 
the right to abortion case, to understand that women can, and often do, bring a feminine 
perspective to the law that impacts on the rights of all people in Canada. 

Over the past several decades there has been another significant change in the legal 
profession. Reflective of our multi-cultural society, students from visible minorities, and 
not so visible ones, have been joining the legal profession in significant numbers. 
Lawyers from different backgrounds are important in both developing awareness within 
our system of justice of difference and increasing tolerance to it. 

Constance Backhouse, a bencher and a law professor published a book in 1999 -
Colour Coded: A Legal History of Racism in Canada, 1900 - 1950. She indicates from 
her research: " .... the Canadian legal system played a principal and dominant role in 
creating and preserving racial discrimination. Racism is a deeply imbedded, archly 
defining characteristic of Canadian history. This is a legacy that has contributed in 
tenaciously rooted and fundamental ways to the current shape of Canadian society". It 
has not ended with the admission of persons of colour and other minorities to the legal 
profession, just as the admission of women has not ended the influence of sexism in the 
law. 

Our courts are addressing racism in society, not just in the civil rights context, such as in 
relation to housing, employment and services, but also in the human rights context. 
Recent judgements from the Ontario Courts have recognized racial profiling by the 
police exists in the criminal justice system and that it is wrong. 



But racism is pernicious and it exists in the justice system. It exists in our profession. It 
is rarely obvious. While I am not a member of a visible minority or indeed any minority, I 
have spent the past thirty years representing non-citizens, of many distinct cultures and 
religions. I am aware of the role that racial or other profiling plays in the justice system. 
In the case of Arab Muslims alleged to be involved with terrorism it is often the profile, 
with its stereotypical assumptions, which sustains the case against the person. This is 
not easy to overcome, but I believe that it will improve, if only because our justice 
system will have to respond as it changes with the inclusion of persons from other 
backgrounds, cultures and religions. It is your generation that must tackle these 
problems. 

It is of fundamental importance that we all recognize that there are serious problems in 
our justice system and that we must work to improve it and make it more responsive to 
the needs of all. The worst that we can do is laud ourselves for what a wonderful system 
we have. It is good, it is dynamic and it will never be the ideal system of justice that we 
all want and believe in unless we work at making it so. I think that my generation has 
contributed to this process. I'm glad that you are joining us in the legal profession and 
as players in Canada's justice system. I hope and expect that you will continue over the 
coming years, regardless of what course you take in law, to struggle for a better system 
of justice in Canada. Good luck. 


