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Mr. Treasurer, Ladies and Gentlemen, particularly the young 

ladies and gentlemen about to be admitted to the bar. 

This is a solemn occasion and there is no room for 

frivolity. It is solemn because you have just finished 

several years of toil and study and your nearest and dearest 

have doubtless expended countless hard earned dollars to 

enable you to do just that and we must not make light of 

either effort. But it is also solemn because we are here as 

guests of the Benchers of the Law Society of Upper Canada who, 

as their name implies, are a very solemn lot not particularly 

enamoured of frivolity and we do not wish to offend them -

They are dedicated people notable in the public mind mainly 

for two things: (a} disbarring people, and (b} not disbarring 

people. Now as for you I've never head of them disbarring 

anybody on the very first day of embarment (if there is such 

a word}, but there is always a first time and we don 't want to 

take any chances. I am in a slightly better position. They 

can't disbar a person whose membership in the Bar was 

suspended 20 years ago. To get at it they 'd have to lift the 

suspension firs t and they'd look pretty foolish if they 

immediately afterwards disbarred me. But they have a more 

deadly weapon. They have invited me to lunch. A Bencher ' s 
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luncheon isn't quite the Bacchanalian feast that it used to be 

but it ' s ecstasy to someone like me whose staple fare is 

lukewarm soup and a stale bread sandwich. They could withdraw 

the invitation and I shudder at the prospect. So instead of 

frivolity I will offer you some good old fashioned dutch uncle 

cliche-ridden advice. 

The first is: don't believe everything you're told. 

You have recently been in the hands of professors and 

principals who of course are supremely intelligent and honest 

and reliable but from now on you will meet some real people 

who sometimes are none of those and can lead you far astray. 

That even applies to clients. I remember in my early days of 

practice I was approached by a man charged with impaired 

driving in Peel County. That is all the disclosure you were 

entitled to in those days. He told me that on the occasion he 

had had only the proverbial two beers and was driving sedately 

on Highway #10 north of Brampton when a combination of a bad 

curve and an icy patch drove him off the highway. I visited 

the scene with him. It was indeed a bad curve and with ice I 

could have happened to anyone so I went confidently on to 

trial. The first witness for the Crown who was independent 

and quite unimpeachable testified that the accused had been 

pulled out of the ditch not on #10 Highway north of Brampton 

but East of Oakville on the Queen Elizabeth Way. 
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But I think the moral is clear. A little healthy 

scepticism is not inappropriate baggage for a ¥oung lawyer and 

will save him or her much effort seeking confirmation of the 

unconfirmable and much embarrassment when the inevitable truth 

comes out. 

The next advice I give you is even simpler and more 

obvious. Do not think that all life and all lawsuits depend 

on what you learned in law school. You had a little education 

before and sometimes it comes in handy. And that reminds me 

of an incident in my checkered past when I was a trial judge. 

It has to do with costs. You may not have learned much about 

that subject in the past but I recommend you apply yourselves 

to it very diligently f ram now on because it is a very 

important matter indeed. All you need know for this story is 

that a party then could protect himself or herself by paying 

into court more than the opposite party recovered at trial. 

Anyway, the case concerned a dentist who was 

seriously injured in an explosion in North Bay and was suing 

his landlord for negligence. I was dispatched to take the 

trial. There was no issue as to liability and the landlord 

(or more likely his insurance company) admitted everything and 

the only problem was damages. For some reason I reserved and 

took the problem home with me to consider. After I had to my 
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satisfaction resolved the problem, I wrote the judgment and 

like a good judge did what the Court of Appeal told all trial 

judges to do and made assessments as to each particular cause 

of action. I then listed them all on page 6 and added them up 

reaching a total of $55,000.00 and then gave judgment in 

favour of the plaintiff for that amount with costs. That 

judgment was in the ordinary course sent out to counsel for 

the parties. I then received a letter from defendant's 

counsel informing me that he had paid $65,000 into court and 

as that was more than the judgment he (the defendant) was 

entitled to costs not the plaintiff. That seemed eminently 

reasonable so I wrote plaintiff's counsel explaining to him 

that if a plaintiff fails to take advantage of a generous 

offer and receives a judgment for less he must accept the 

consequence that is, instead of receiving costs he must pay 

them. A few days later I received a letter from plaintiff ' s 

counsel conceding that he had no complaint about my lecture on 

the law of costs but pointing out more in sorrow than in anger 

that if you added up those amounts on page 6 of the judgment 

the correct total was not $55 1 000 but $75,000 . I checked my 

addition, then blushed heavily and gave judgment for that 

latter amount and costs to the plaintiff It was a long time 

before I went back to North Bay. 
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The moral of that is simple enough. If you write to 

your client saying that the law is that black is white you may 

just conceivably get away with it but if you say that 2 + 2 = 
5 you'll never hear the end of it or maybe you will when your 

client takes the file to another lawyer. Similarly with 

judges if you make a mistake in law, another court will be 

happy to set you right saying something like "with all due 

respect to the learned trial judge (or appeal judge)". If you 

make a mistake at the grade 3 level you will get a chorus of 

abuse from all quarters going something like "the silly old 

fool can't even add". 

Another solution is to get a calculator but they 

didn't have those things when I was in grade 3. 

Now I want to say something about your relations 

with the media. I happen to believe that if the media seek 

information on a subject from you including information about 

your own case there is nothing wrong in answering their 

questions or even expanding a little on those answers. (I 

don't feel the same way about lawyers who seek out the media 

to get publicity for themselves or their clients but that is 

really the media' s problems for allowing themselves to be · 

manipulated). But you must be careful in your answers. I 

have but one solid rule. If you are given to hyperbole don't 
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answer at all. Hyperbole is the stuff of news. A sober 

measured response may not make as much news but you'll feel a 

lot better about it when you read what you have said in the 

morning newspaper. At this point I was going to give you a 

hideous story from my private life but on reflection I decided 

too many people have been telling or having told on them tales 

of their private life without noticeable benefit whether they 

be Provincial Court judges, justices of the peace, female 

skating stars, androgenous mega stars or Markham politicians, 

the one who claims an intermediate LL.B. which is not. nearly 

as good as yours but better than mine which is non-existent. 

So I gave it up. I will content myself in saying hyperbole 

however popular it may be with politicians, commentators, 

prizefighters and editorial writers has little place in the 

courtroom. There the great asset is understatement which is 

popular with most judges and should be popular with all 

counsel. You want the judge on your side and you don't get 

him there by overstating to the point where he must take up 

the reins for the other side. You don't want him saying "But 

II 

the 

you want him saying "Not only that but •.. " . And even if 

judge isn't smart enough to see through your 

overstatement, there is always another person who is and that 

of course is counsel for the other side who is just waiting to 

jump on it and you to his or her advantage. 
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The overstatement is most common in argument, but 

let me tell you this. It is better to overstate an argument 

than not to argue at all. I think it tragic how many counsel 

think that their task is finished when they call the last 

witness. It is not so. Except in the clearest case or when 

the Judge indicates otherwise, argument is essential and in 

many cases it is decisive. It is the culmination of the 

lawyer ' s part of the action and everything that went before 

should be designed to lead up to it. It is the process of 

tying everything together. Don't trust the judge to do it for 

you. Even if you have the greatest respect for him or her and 

that must happen occasionally, you know more about it than the 

judge does; you know the plan, you know what you've been 

trying to prove. Make sure the judge knows it too. 

But to get back to statements outside the courtroom. 

The problem with too much comment before the trial or appeal, 

however restrained, is that it will not please the court at 

all. In the Court of Appeal we say to counsel something like 

"We have read the papers you have put before us. Now, what do 

you wish to say? " Sometimes we are tempted to say "We have 

read the papers before us, we have read or heard all you said 

about the case in the media. What else do you want to say?" 

It's not a good start for the appellant. 
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Now I want to say a little something about judging 

and then I'm gone. You read in the papers all the time about 

some bizarre judgments. I want · you to know that in my 

experience those bizarre judgments invariably emanate from 

some pretty bizarre judges. Remember what it takes to make a 

story. There are in Toronto alone perhaps 5,000 judicial or 

quasi-judicial decisions per working day. I' 11 concede 

they're not all covered by the media but I think it ' s a matter 

for judicial pride that so few are ever exposed for idiocy. 

And the reason is, if I may be so bold and immodest to say it: 

-- there are very few consistently bizarre judges. 

No matter how objective judges may attempt to be, 

I'll concede that they are human and have their own private 

biases which they can't help but take with them into their 

judgments. I thought as I prepared this address that the best 

thing I could do for you starting out in practice was to 

prepare a schedule to be handed out with your certificate of 

all the judges I know together with their particular biases 

and prejudices. But I had to abandon the project for the 

simple reason that the subjects of my investigation proved 

hopelessly inconsistent. They change their biases on a daily 

basis . 
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Just for an example, when preparing for today, I 

went over old speeches of mine hoping to find something 

relevant. In one address dealing with Commissions, shortly 

after t he Inquiry into the baby deaths at a certain hospital, 

I complained that too much responsibility was placed upon 

Commissioners. They had to make too many decisions with very 

few guiding rules and regulations. Then in another article 

written just a short time ago and after the Supreme Court of 

Canada had practically abolished Inquiries into Governmental 

misconduct in a case called Starr v. Boulden, my lament was 

exactly the opposite, that is judges didn't trust 

Commissioners to do the right thing so they took the easy way 

out and abolished the Commissions. 

The moral is that it ' s just about impossible to 

predict which way a judge will lean. The only recommendation 

I can make to you -- if you get before one wh o is obviously 

leaning against you, and rudely, do not despair. Make note of 

his or her injudicious remarks. When you seek a remedy, the 

Court of Appeal who are faced with none of the problems of the 

trial judge will be only too happy to oblige. 

And talking of not despairing, I have told you of 

some but certainly not all of my misdemeanours and 

indiscretions . When committing some yourselves, remember that 
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all is not lost. If you make enough of them, sometime 

somewhere some learned organization will take pity on you and 

make you an LL.D. Then you can bask in the glory that brings 

you for whatever brief time awaits you before the little men 

(perhaps today I should say, little men and women) in white 

coats come to take you away. 

To all those who are about to push off across the 

perilous legal seas, from one who is just about washed up on 

the other side -- this may just qualify as a bilingual 

address. 

Bon Voyage. 


