
ADDRESS deli vared by SI£, RAD4.0I~D EVE:RSH.l!.'"'D, Master 

1 of the Rolls, to tile new members of the Bar and their 

2 guests at Convoca t lon for Call to the Dar, in Oago ocie 

3 Hall, Toronto, on Friday, ~eptember 14, 1951. 
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!::>IR dAYMOl~D EV .&'dS.1ED: L1r. ·Treuuu.rer, Benchers of 

the Lsw Society of Upper Canad.a, and. newly-oallled members 

of the Bar of Ontario, I feel somewhat as though I had 

ate _pped down from an old pain ting t.ha t came from the 

Old Country, and I dares'..ly you sympathize with me. But 

in spi to of tnese marks of archaism -- I refer to my 

rtiimen t I hope that I may be able to g1 ve you the ·. 

benefit of such experience as I have derived, both as 

a member o:f the Ba.c anJ as a judge, fr cm more than a 

quarter of a century of members.hip in the profession of 

tha law; and I belleve it to be a great profession. 

First let ma add, to those of the Treasurer, my 

own most sincare congrntQl~tiona ~nu good wishes to 

each and every one of ynu. My fir st message to you 

is that I hope that you will be in all respects happy 

in your calling; and that, I assure you, ia no mere 

perfunctory observ~tion. You live only one life; at 

le&Ht, there is no reliable evidence to the contrary; 

and it will therefore be a poor tning for you if you 

do not find happinness in the profession you have chosen. 

kore than that, as w~s said by l!inersan, no success ie 

possible without enthu1:3iasm • .!!'or thttt reason I am 

sura that unless you ara happy in the work you do, you 

~ill not give to yourself or to others the satisfaction 

which you should give. 
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Let me tell you not to be unduly oppressed at 

any time by what may be said to be the cynical view 

of our .profession. There will be many who will say 

that s lawyer is but a paraai te; and if they have read 

even small parts of the works of Shakespeare and Dickens, 

they will no doubt add to what they themselves say 

pungent quotations therefran. A less cynical view 

ia -- and you may have heard this that the function 

of a lawyer is to protect people who have been persuaded, 

by other people whom they do not know, to enter into 

contracts, which they do not understand, to buy goods 

which they do not want, with money that they have not 

got. You may, on some oceasion, find that some such 

experience comes your way; but -- and I use the 

language of Sir Richard Livingston -- though the evil 

that society owes to lawyers is great, still the legal 

profession is a civilizing agency and represents at 

least the triumph of reason and education over brute 

force. 

In truth, in these sanewhat anxious days, I think 

you can and should assume that you have an important 

and highly responsible part to play. It is all very 

well to suggest that the law is highly artifici~l and 

complex, and that we should all be much better off if 

juries of our fellow beings were able to say on a 

given occasion: A was right and B was wrong. But any 

such system is, in truth, a return to palm-tree justice 

and ' the methods of barbarism. In a society vrhich is 

complex, it is unavoidable that the law also should 

be complex .. 
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1 The value of the law is in its impartiality and 

2 in its certainty. It provides, or it should do so, 

3 that the consequences of a particular activity will be 

4 certain and foreseeable. That fact re quires that you, 

5 as members of the profession, should be partakers in 

6 the administration of the known body of doctrine. If 

7 you do that job properly, you will find that you are 

8 a part of a great profession whic~ in truth provides 

9 for society its stabiiity and coherence. Let it 

10 therefore be your aim to do so. 

11 In order that you may achieve that end, it is 

12 quite plain that you must retain the oonfidence of the 

13 rest of humanity. In order to do that, it is right 

14 tha. t you sh ould avoid allowing the law to become t he 

15 great mystic. I am quite sure that you will also find 

16 that, complex though some of its rules and principles 

17 may appear to be, they are in truth well established on 

18 the basis of commonsense and on what society, for ceIJtury 

19 after century, has regarded as the just standard. Further-

20 more, in order that you may retain the confidence of 

21 the rebt of humanity, you must in no regard whatever 

22 depart from your professional independence and integrity. 

23 Remember always that you are members of a learned 

24 profession and as such claim to grasp at, even if you 

25 
cannot reach, the integrity of scholarship; anu there 

26 is no higher integrity. 

27 
Having said that much, may I suggest to you six 

28 
short ·,sentences of advice, to each of which I will venture 

29 
to add a word or two of explanation. From what I have 

30 

already said you will, I am sure, appreciate that my 
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first principle is that never in any circumstance whatever 

must you deliberately deceive the court. Observance 

of this principle is your first duty not only to your 

selves and to your consciences but also to your class and 

to the whole profession of which you have now become 

members. I need hardly add that to deceive the court 

is a futile thing for one to do in any event. The man 

at the Bar who is known to be likely to deceive the 

court is regarded with suspicion by the court; and that 

state of. affairs is good neither for the man nor for 

his clients. But leaving aside that material considers-

tion, I put it to you that the most fundamental duty of 

all which you owe to your profession and to youreelvee 

is that you should never deliberately deceive the court. 

Hence that is my first point. 

My second point is that, subject to the prior 

consideration which I have just mentioned, your whole 

duty is to fight for your clients to the utmost of your 

ability. No personal consideration, no offer of a more 

highly paid brief, no natter of convenience, no 

consideration of feeling unwell, or no other consideration 

whatever must stand in the way of your whole duty to 

do your best for your clients. 

·Those are two quite obvious things, but there are 

perhaps occasions when the obvious is worth stating. 

At any rate, I have now stated them and you will, I hope, 

27 forgive me if you regard them ae platitudinous. Indeed, 

28 you mar perhaps think all my six points, of which 

29 four now remain to be stated, to be somewhe. t of that 

30 charao ter • 

Y next point is, on the face of iti perhaps 
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1 the most obvious of them all. It consists of the two 

2 words: :Sp ak up. It ia a most remarkable thing that 

3 there are many who appear not to appreciate the fact 

4 that the best argument ever thought out is quite futile 

s 

6 

7 

8 

9 

10 

if nobody at all can hear it. There will no doubt be 

times when you will feel some irritation at the behaviour 

of the judge. You wi.Ll regard him as obtuse, impatient. 

deaf, old, and otherwise unfitted for the job. It is 

possible, though not certain, that you will be right. 

But you muet remember that your remedy is the higher 

11 collrt. Your dllty is to win tb.e oase for your client.· In 

12 order to do that, it is really moat important to note 

13 whether the judge hears what you are saying. 

14 Most judges, however decrepit they may bet are 

15 still capable of giving sane sort of eign that they 

16 cannot hear what you are saying.. I think most judges 

17 a.re kindly men who rather dislike having to say in open 

18 cou.rt: "Mr. so and so, I am sorry but I cannot hear what 

19 you are saying." Hence they are inclined to give well-

20 known signs to in~ioate that they are not hearing. 

21 I accordingly suggest that you watch the judge because, 

22 for better or for worse, he is going to decide the case. 

23 For that reason keep in his good books, if you can. You 

24 will succeed in doing so in direct proportion to the 

25 extent to which you make yourself aud.ible. 

26 Do forgive me for huving mentioned that matter. 

27 I am now a judge of seven years' standing; and it is 

28 indeed .,astonishing to me to note how apparently lacking 

29 in sensitiveness some members of the Bar can be: for 

30 it is lack of sensi ti venesa which allows a man to ad.dress 
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person or group of persona without himself being 

aware of whether he or they can hear him. Th.us my 

third point is: i:eak up. 

My fourth point is like unto the third in that 

1 t also conai e ts of two words: tand up. You may perha_ps 

think this is a foible of my own: but I may tel·l you that 

I have consul tea my brotnren on tne Esnch about the 

matter. I think that all judges would agree that the 

counsel who adopts a sloppy attitude -- one who, if you 

like, puts hi~ hands in hie trousers' pockets, hie feet 

on the desk. and so on -- is far less attractive to 

listen to than one who stands upright. I think there 

is good sense in this point, for those who are far better 

qualified than am I to BJeak on such matters have told 

me -- and I think they would tell you the same -- that . 

if you stand upright, in what used to be called a 

soldier-like position, your whole mind and all your 

physical qualities will be at their best and not at 

their worst. 

A man who looks tidy and stands tidily probably 

has a tidy mind and a tidy argument. Again, it is. 

perhaps a im tter of doing what will please the judge. 

But again, that is whot you are there to do. However 

much you may think you are superior to the judge, 

intellectually or otherwiea, that conaideration will be 

no satisfaction whatever to your client if he loses 

the case. 

So much for the fourth point. ·y fitth point I 

will perhaps expand slightly, thoagh you may think that 

t~e title of it is small recommendation for any 

expanaion. The title is: '3e brief. Again I fear 
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I am repeating, but let me say that it is no good to 

go on and on just for the eake of doing so. If you 

cannot wake your argument good by putting it properly, 

it is or.l tlle whole unlikely that you will make it good 

by a process of attrition. In that respect I believe. 

that advocacy aiffers fran the eoience of advertising; . 

for I aru told thut if you tell people often enough that 

they o gnt to b'4y saneboci..y' a pills or somebody' e salts 

they will ultimately be persuaded. that that is the thing 

to do. But judges p by un<!. large, s.re not quite so 

sus ceptible. 

It may, of course, be most QeBirable to put your 

point more than once; in that event, it will be all the 

better if, in put ting 1 t the second time, you can make 

the &pproach by a slightly different i·oute frcm that 

taken when put ting 1 t the fir st time. But repetition 

more than once ceases to be prudent and is apt to be 

regarded as insulting. Therefore try s.I.ways to 

formulate your argament precisely. 

Nothing ie more likely to lead to prolixity than 

a failure to h&ve formulated in your own mind the point 

you want to make. I have often had the thought -- and 

I give it to you for what it is worth -- that the time 

is ~ell B.P3nt in writing down your opening and closing 

observations in a s ~aech and in studying each word in 

the sentences. If you can start your speech with a 

clear ana attractive presentation of the case, the effect 

will last throughout the argument; unless, of course, 

you go on for ao long that the beginning is forgotten. 

I remember a man who, after repeating an argument for 

the n'th time, eventually observed that perhaps 
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1 Their Lordships would remember that he had put the 

·2 point before. To this observation the president replied: 

3 "Yes, we remember it quite well; but it was eo many days 

4 ago we think you may have forgotten." In all serious-

5 ness, however, may I say to you that I am sure you will 

6 find that the writing out of the first and the last 

7 few sentences of your speech, and a careful. study of 

8 them, will produce such good results aa to be well 

9 worth the trouble taken. How many times have you mard 

10 people who are nevar quite able to sit down because, 

11 through having failed to formulate their sentences : 
... 

12 precisely, they are never satisfied with those they have 

13 just spoken and must therefore put the matter all over 

14 again in order to pick up something they have forgotten. 

15 What I have said as to spee ches is e qually true. 

16 as to examinations and cross-examinations. Let me say 

17 Just a word about cross-examination. To the layman, 

18 of course. thuthls the greatest and the moat histrionic 

19 appeal. othing is so tremendous in its effect or so 

20 attractive to the hearer ae a really brilliant 

21 cross-examination. Brilliance in cross-examination 

22 is a desirable objective, but it is not given to all 

23 to be able to achieve it. Indeed it may be achieved 

24 only by long years of experience. I oannot suggest 

25 any particular method. .Everyone's own individuality 

26 will eventually_ emerge as he develops his style of 

27 cross-examination. We cannot all be great cross-examin-

28 ere. 

29 I mi ght just te11 you the old story -- you 

30 probably have heard it -- about Sir Edward Carson; for 
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in ..J:::ngland, as in ·'.)ntario, the name of Careen has been 

the badge of great advocacy. When I began my career, 

Edward Carson was tho most formidable advocate of the 

day. Of him it was said that he built around his 

client a shield which it was impossible to penet r ate. 

This particular and notable crose-exarrdnation to which 

I have reference consisted of two questions. The 

witneea had really nothing much to contribute, but 

he was of a somewhat pontifical character and Carson 

desired to prick the bubble. His first question wae 

"Sir, are you a habitunl drinker?" To this question 

the witness, in great indignation, was foolish enough 

to answer: "That, sir, is my buainess ." Quick as a 

flash Sir Edwa:td said: "And have you any other business!" 

( k.ugh ter} 

?lot all of us can achieve that pa rticular brevity 

and style. I can say this, however, and it is relevant 

to the heading under discuseionG If carried on for a 

long enough time, any cross-examination can utterly 

d13stroy 1 teel.f. I have heard people cross-examine a 

witness on the other side for such a length of time that, 

eventually, the witness has aucceAded in bringing out 

every aingle point thnt had been omitted in his 

examination in chief and mere wordiness has 

destroyed any possible points which the cross-examiner 

had gained. So, in cross-examining, always err on 

the aide of brevityo It is also not a bad rule never 

to ask any question in cross-exa mination unless you know, 

or have good reason to think you kno , what the answer 

to that ques ti on really is. 

I would venture to· recommend that you pay to 
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exa mination in chief more attention than is commonly 

2 b.dVi ed. Th.Jt is ~,rour o~portunity for doing you r client 

3 the greatest service that you possibly can do him. Do 

4 not forget that the client is probably in a wholly 

5 9trange atmoephere 9 that he is nervous, and that he is 

6 finding th8t questions are being put in language with 

7 which he !s quite unfamiliar. If his own counsel, looking 

8 severely at him over the top of hi spectacles, simply 

9 nuts a aeries of questions in stilted language, it is 

10 1ui tA likely tna t th~ witness wi 11 not do himae lf anything 

11 like justice and that he will indeed get more and more 

12 nervous and agitated as the examination proceeds. If 

13 the worst c anes to the \~orst, you can only hope that the 

14 man on the other side will cross-examine him for such a 

15 great length of time that he will do what you yourself · 

16 ought io hove done. 

17 Try &.lw&ya to r cineruber thnt tni~ witness is in t1.n 

18 unfamiliar situation. Tb.ere are many p.sople -- and this 

19 is one of the justificati0ns for your profession - - who, 

20 great though their education may be and grea·t . though 

21 their int lligenc m3y be, are th~ms~lvee quite inartieu-

22 late. It is your duty to try to let your witness tell 

23 his story in a way which is natural to him . Take great 

24 pains to do that; for if the witness gives a good 

25 im_pre<!sioD from the start, that is scmetn ing which the 

26 ordinary mortal judge will appreciate and it is something 

27 which the other side will find it quite difficult to 

28 overctme. Accordingly, as I say , take gren t trouble 

29 with your examination in chief. Remember that you are 

30 there to do your client justice and, if possible, to let 
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1 him do himself justice. 

2 .My f inb.l word of ud vice is: Argue and do not 

3 quote. Sometimes there is a temptation to quote long 

4 passages from judgments; but such quotations are really 

5 somewhat disturbing to the Judge. You may think that 

6 I am nere ae s kind of protagonist of the society for 

7 the protection of judges, but I am not, really. I am 

8 merely tvlling you what I have aiready told you, namely 

9 that your duty is to persuade the judgG. 

10 Judges must try to make an intelligible note of 

11 what is sa1i by counsel and to apprehand the point that 

12 is being made. A good a~gument should stand up on its 

13 own legs without the necessity for any referances fran 

14 authorities. You. do not need to cite decisions of the 

15 House of Lords or of the Supreme Court of Canada in order 

16 to make good the pr opo~i ti on that the night follows 

17 the day, although you will probably find that many 

18 judges, at some time or another in eOO!e of their judgments, 

19 have so asserted. 

20 ake your argument sound and satiefaotory in 

21 i t_self, and present it. If the judges are good ones --

22 as are all the judges in Ontario -- they w111 tell you 

23 whether the proposition is one which, to their minds, 

24 requires the support of authority, and you will be 

25 prepared to deal with it. But let the argum3nt s~ak 

26 for itself and persuade of itself. 

27 You wi 11 find that such a practice has this 

28 great, advantage. I know not to what extent in this 

29 

30 

province the judges of the high court or of the aipreme 

court are apt to intervene in the course of counsel's 



12 

1 argument by the asking of questions. pertinent or 

2 otherwise. Should you be asked questions, if your 

3 argument has been t 11ought out and if you are satisfied 

4 
that it is sound, you will find no difficulty in ans er~ 

5 
1ng. But if, on the other hand, your argument cmnais ts .· 

6 
of a aeries of quotations, yen will find that th.9 effect 

7 
of questions is very seriously to put you off your stride. 

8 
That is another reason for doing what I suggest is 

9 
the obvious thing to doo Present your case as an 

10 
argument which will stand up and persuade of itself. 

11 
I think you will find that many judges will, in 

12 
the course of your argument, SBY to you: Then is your 

13 
point so and so? I have often done that myself. It is 

14 
a very ei:>od way of communication between the Bench and 

15 
the Bar. any judges can never resist the temptation 

16 
and I myself am gu.ilty often enough -- of putting a 

17 
point to counsel in order to demolish the argument and to 

18 
show how much more intelllgent are those on the Bench 

19 
than are those at the Blir. But on the whole, if you 

20 
put such a question, it is unlikely that counsel will 

21 
fall flat upon ais face lind say, "I never thought of 

~2 
that before; of course that is the end of my case." On 

23 
the other hand, it will often be extremely useful, both 

24 
to the arguing counsel and to the Bench, if the question 

25 
is put: If I get your argum0nt correctly, is it so 

26 
and so? 

27 
·If you have not thought out the argument you may, 

28 
of ·c6urse, find that question to be an exceedingly 

29 
dangerous one: you may feel embarrassed by it and you may 

30 
find difficUlty in answering it at all; or what is worse, 
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you may give an answer wh ich you think will please 

the Judge and find out, ten minutes afterwards, that 

you have preJudiced yourself beyond all possible recoverl 

Because I regard this point to be of such great 

importance, I repeat hat I have said. Think out your 

argument and present it as an argument standing up 

of it!i!elf, having you.r authoI·ities t he re to buttress 

any point whi ch m&y seem 0..ou.btful to t.be BGnch or to you, 

or a e a ~iece of amruanition with which to demolish the 

ot.hc;.;1 sia.a v.u.dn tneil' iilrn comeb. 

Those are a.y six. suggeEitions. ~o recapitulate 

them, they are as f oll ows: 

1. Never deceive the court. 

2. Fight f mr your ullentb. 

3. Speak up. 

4. Stand up. 

b. Be brief. 

6. argue: do not quote. 

As I have already said, you will probably think 

them ~ 11 to be plat .l. t uu.inou s; but forgive me if that 

is so. ~l own ex_fSrionce nas impre sseQ upon my mind 

mora and r.1oro the value o± tneso ... ix qui to simple 

p.ropo::>i tiun~. 

~OW 9 by way of conclusion, I r e turn whence I 

have otr&yed, to l' efieat tv you w.y goou ~ is11a s for a 

hz:.ppy a.na.. succassful C:.i.reer und, if I e;an . to impress 

upon you a realization of tne great er1d responsible 

work for the happi nness of society which it will be in 

your !JOWer to perform . As I have ·Ci.one . on eimilar 

occasions previou.~ly , I should like to give a 
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in my country. I refer to Erskine who defended 

Tom :Paine. It was murmured against .l:U'Skine that a 

3 man of his posit ion should not so demean himself as to 
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appear for a character so lacking in respectability. 

10 that challenge which, in his opinion, struck at the 

very root of tne independence of our profession9 Erskine 

made this magnif icent r 8ply: 

t 

" I will forever, at all hazards, assert the 

dignity, independence and integrity of the 

..imglish bar, without vtiich impartial justice, 

the most valu.able part of the mglish 

constitution, can have no existence. Fr001 the 

moment th.at any ad vooa te oan be permitted to 

Shy tho t he will or '.-iill not stand be tween 

the C1·01Nn and the eubJeot arraigned in the 

cou:rt w.nere he daily sits to practise, from that 

moment tne liberties of England are at an end. 

If the advocate refuses to defend, from what he 

may think of the charge or of the defence, he 

assumes the character of the judge; nay, he 

assumes it before the hour of judgment; and in 

proportion to hie rank and re pu ta ti on, puts the 

heavy influence of, perhaps, a mistaken opinion 

into tne scale against the accused, in wnoaa 

favour the benevol~nt principle of l!.'.nglish law 

makes all presumptions, and which commands the 

v~ry judga to be his counsela 11 

Ladies and gentlemen, I wish you all possible 

prosperity. {Applause) 

... - - ... 


